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the Economy 


The January cost-of-living index rose to 122.3. The Con- 


Cost of Living UP. he Co 
sumer Price Index. begins 1958 with a .7 rise from the high with 
which it closed 1957. The Department of Labor Index is based 

upon 1947-1949 average of 100 for all items. There has been a 

steady rise in the all-items index since the Spring of 1956 from 

Rent and transportation are 136 and 


116 to slightly over 122. 
The tood 


138 per cent, respectively, of the 1947-1949 average. 
index dipped during the last half of 1957, and the apparel index 
rose only slightly. 

The January increase in the cost-of-living index will result in 
the boosting of wages of 1,350,000 workers who are covered by 


contracts with escalator clauses. 


NOEXK, 1947-49=100 


180 
TOTAL INDUSTRIAL PRODUCTION 


FR seos ody index 


INDEX, 1947-49= 100 
125 


CONSUMER PRICES 


All ttems 


Food 


1955 1956 1957 1958 


industrial DOWN. The Federal Reserve Index of Industrial Production 
declined three more points in January to 133 (1947-1949 = 100). 

Production This level is 8 per cent below last summer and 9 per cent below 
a vear earlier. 

Broad curtailments in durable goods industries in January 
continued to account for most of the decline in total industrial 
output. Steel mill operations, which had been sharply reduced 
in December, decreased further in January and early February. 
At about %) per cent of the 1947-1949 average, steel ingot pro- 
duction was somewhat below the mid-1954 low, while activity 
in most steel consuming lines was higher than at that time. 
Declines continued during January in the producers’ equipment 
industries and there were further decreases in output of autos 
and other consumer durable goods. Activity in the aircraft 
industry showed no further reduction in December and January. 

Production of nondurable goods continued to decline gradually 
in January as activity in the textile and petroleum industries 
was curtailed, and output of chemical and rubber products 
showed little change from the reduced December level. 
Minerals output was unchanged. 
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Manufacturing DOWN. Average weekly earnings in manufacturing dropped 
to $81.27. This is $1.47 under December, but there was no 

Wages and change in average hourly earnings of $2.10 for production 
\verage hourly earnings in the building trade equaled 


Hours workers. 
$3.04; in nondurable goods manufacturing, $1.92: and in durable 


goods manufacturing, $2.24. 

The average workweek in manufacturing has shortened to 
38.7 hours. | he longe st workwee k, 1 durable goods 
manufacturing, was 39 hours. The rkweek was in 


the building industry 


Dollars index, 1947-49= {100 
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Consumer UP. Total 
Credit which over $34 billion is re 
Installment credit 


over $4 billie 


n, 
same period was $3.5 billion 


Gross ‘he GNP tor 1957 is $334.4 billion hy 
igher than the GNP for 1956, There was ; n 


h 
National between the third and fourth quarters of 1957 


Product billion to $61.3 billion—according to the revised est 
Department of Commerce, which was occasion 
decline in gross private domestic investment. ’ 


such investment for 1957 equaled $64.4 billion 


The government purchases of goods and services « 
tourth quarter at almost $1.5 billion over government 
of the first quarter of 1957. This item averaged $86.4 


tor the year 1957 


Economy 
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DOWN. Seasonally adjusted employment in nonfarm estab- 
lishments declined turther in January. Unemployment rose to 
4.5 million. This is more than a m lion higher than a year 
earlier and close to the postwar peak of 4.7 million in Febru 
arv, 1950 reflects a continue decline Which bewar in July, 
1957. Unemployment Qgggiggr cent of the civilian labor force, 
which dipped to 62,2mmmM, The January increase was almost 
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Private housing starts rose in January following a Decem- 
At a seasonally adjusted annual rate of 1,030,000 units, 


Construction UP. 
ber dip. 
starts were & per cent above the reduced levels of early 1957 
Seasonally adjusted outlays for new construction were about 
the same as in other recent months. Expenditures declined 
for most types of private construction other than public utilities, 


but increased substantially for highway building. 


BILLION DOLLARS 


NEW CONSTRUCTION ACTIVITY | PERSONA INCOME 


350 (Seasonally adjusted, at annual rates) 


seasonally adjusted 


Tore/ 
Private Residential : 
} Woge and Selary 
Disbursements 


1955 1956 1957 


Personal DOWN. January figures from the Department of Commerce 
reflect a continued drop in labor income. Labor income is 
Income $244.6 billion (seasonally adjusted annual rate). Figures for the 
fourth quarter of 1957 show that personal income is being spent: 
$43.4 billion for taxes, $34.4 billion for durable goods, $140.8 
billion for nondurables, $107.2 billion for services and $19.8 
billion for savings. 


NO CHANGE. [hie price of common stock showed little 
net change from mid-January to mid-February. 

Short-term interest rates continued to decline rapidly during 
January and early February. Treasury and private open- 
market rates and, also, Federal Reserve discount rates and the 
prime rate on short-term bank loans were reduced, Except for 
Treasury bond yields, which leveled off, long-term rates con- 
tinued to decline in January. In early February, however, bond 
vields generally increased somewhat, retlecting the continued 
heavy volume of new financing in capital markets and the 
influence of the Treasury refunding, which included a long-term 


bond. 


New Plant and DOWN. Surveys indicate that businesses intend to reduce 


a expenditures on plant and equipment rather sharply during the 
Equipment first quarter of 1958. The expenditures for new plant and 
Expenditures equipment averaged $37.3 billion during 1957. 

Eight billion dollars was spent by the durable goods manu- 
facturing industry, and the same amount was spent by the 
nondurable goods manufacturing industry. Public utilities’ 
spending was increased during the whole of 1957 to $6.2 billion, 
but there was a drop in commercial expenditures from the 
previous vear. 
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Decisions of Courts and 
Administrative Agencies 


Tafi-Hartley election set aside for private interrogation by 
employer of half-eligible employees.—.\ National Labor Relations 
Board order, adopting the hearing officer's report of investigation 
of the union’s objections to a representation election, found that 
the “totality” of an employer's conduct had interfered with the 
employees’ free choice of a bargaining representative. Hence, 
it directed the holding of a new election. The chief finding, upon 
which the Board mainly predicated its repudiation of the 
initial election, related to a series of “interviews” which agents 
of the employer had conducted individually with about 30 per 
cent of the eligible employees, in an “upstair’s room.” The trier 
of facts ascertained that in several instances, the interviews were 
commenced “by asking each employee what he thought or felt 
about the petitioner Union in regard to the pending election.” 


It was also found by the hearing officer, pursuant to another 
of the union’s objections, that one of the employer's supervisors 
had threatened two employees “to make things so tough on the 
Union's sympathizers that they would, be forced to quit 
and that he had also threatened retaliatory action against other 


union adherents in other reported conversations. 


Federal court asserts jurisdiction of damage suit by railroad 
against its employees for striking over individual grievances dur- 
ing presubmission stage.—-Fourteen members of two railroad 
brotherhoods, neither one of which was in any way involved in 
the strike, were sued for damages resulting from their participa 
tion in a work stoppage over individual “minor disputes” or 
grievances. Under both the prevailing contract and the Railway 
Labor Act, grievance adjustment procedure leading up to sub 
mission of the matter by either party to the National Railway 
\djustment Board was compulsory, and was allegedly frustrated 


by the walkout. The dispute being only a few days old when the 
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Labor Relations 
Lec 
Lumber Company, 3 CCH Lapor Law Reports (4th Ed.), § 55,131. 
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work stoppage occurred, the first step of the normal grievance 
procedure had not yet been completed ; thus, in this presubmission 
stage of the negotiations there was no way in which the railroad 
could protect its statutory right to a board adjudication. 

The United States Court of Appeals for the Fifth Circuit first 
held that either a state or federal court “has jurisdiction to 
adjudicate a complaint that emplovees are fomenting a strike 
before or during the orderly processing of minor grievances 
through the normal grievance machinery or the subsequent pro- 
cedures before the Adjustment Board.” Such result follows 
despite the protective provisions of the Norris-LaGuardia Act 
which was here deemed inapplicable in view of the “wildcat” 
nature of the strike. Although several alternate theories of 
recovery were pressed upon the court, the cause of action recog 
nized in the instant proceeding was held to arise from “wilful 


interference with [plaintiff's] business without the justification 
normally flowing from a lawful strike.” The appellate court re- 
versed and remanded the case for trial in the federal district court 
pursuant to state (Alabama) substantive law.— Louisville & Nash- 


ville Railroad v. Brown, 34 Lasor Cases € 71,236. 


All picketing enjoined where patrons intimidated by picture- 
taking of union pickets.—In a dispute over union recognition 
between a small dairy and a labor organization, the Kansas 
Supreme Court affirmed issuance of a permanent injunction pro 
hibiting all picketing, peaceful or otherwise, even though it 
assumed, contrary to the reasoning of the trial court, that the 
strike had been legally called. Because of the “coercive acts” 
engaged in by the pickets (mainly their purported photographing 
of customers and of nonstrikting employees), the appellate court 
found that the entirety of the picketing had become “tainted 
with the unlawful purpose” so that even future picketing con- 
ducted in a wholly peaceful manner would derive from the back 
ground of unlawful intimidation and threats. 


Although the state supreme court found it unnecessary to 
determine the applicability of its recently enacted state collective 
bargaining act, it did dispose of defense objections based on 
the state “anti-injunction” act and the series of United States 
Supreme Court pronouncements regarding Congressional pre- 
emption of the interstate labor relations field. As to the former, 
it held the injunctive restrictions inapplicable because “persons 
other than the immediate disputants were involved.” As to 
whether state jurisdiction was precluded by virtue of federal law, 
the court concluded upon all the facts that the employer's dairy 
business did not “appreciably affect interstate commerce.” Sup- 
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plies from outside the State of Kansas in the sum of only $100 
per month were purchased which were used in the dairy.—J ewell 
Teamsters Local 7935, 33 LaBor Cases § 71,208. 


Union invokes right-to-work law as a defense.-—\n agree 
ment between two employers to use union labor only was unlaw- 
ful in the light of the Tennessee right-to-work law, according to 
the highest court of that state. The employer had agreed to 
furnish another employer with union labor and with equipment 
for the erection of structural steel; however, he could not fulfill 
his contract because a union refused to supply him with th 
necessary workers. He then sued the union for damages for 
causing the cancellation of a contract. In defending against the 
action, the union asserted that the contract was void as against 


public policy in that it violated the state right-to-work law. The 


court upheld the union’s contention and voided the entire con- 
tract, thereby knocking out the foundation for the employer's 
suit. According to the court, the right-to-work law applies not 
only to contracts between employers and unions, but also to con 
tracts between employers. Since the contract contained a provi 
sion for the exclusive use of union labor in violation of a state 
law, it Was contrary to the public policy of the state and, there 
fore, unenforceable.—Finchum Steel Erection Corporation v. Iron 
Workers, Local 384, 33 Cases 71,122. 


Partial abandonment of business to avoid union doesn’t end 
wage liability ——\\ here an employer sold part of his business to 
hinder attempts at unionizing his employees, he was held to be 
liable for back pay until he offered the discharged employees jobs 
in another of his branches of business. The federal appellate 
court in St. Louis ruled that there was an antiunion motive behind 
the abandonment of one of two bus lines run by the company, In 
so ruling, the court distinguished its own former holding which 
denied enforcement of a back pay award against an employer for 
a period extending beyond the abandonment of that branch of his 
business in which the discharged workers had been employed 
In the present case the bus line was sold under the pretext of its 
losing money. However, the NLRB determined that the line 
was sold for the purpose of thwarting the union’s drive at 
organization, In distinguishing between the court's previous 
decision—NLRB v. New Madrid Manufacturing Company, 26 
LaBor Cases { 68,683—and the present one, the court pointed to 
the difference in the reinstatement remedies asked for by the 
Board. In the court’s view, the New Madrid decision would be 
binding on this case if the Board had ordered the company to 


reinstate the discharged employees on the abandoned line. How 


Labor Relations 


ever, in this case the Board instead ordered conditional reinstate- 
ment on the remaining line. This the court found to be a “proper 
remedial order."-—NLRB v. Missouri Transit Company, 33 Lapor 
Cases 71,169. 

Union steward cannot process a grievance with physical 
violence.—\Vhere a union steward attempting to process a griev- 
ance entered into physical violence with his night superintendent 
and was discharged because of the altercation, the discharge did 


not constitute an unfair labor practice. The steward had been 
involved in another altercation six months before the present one. 
At that time, he was suspended for three days and warned that 
a recurrence of such action would constitute grounds for discharge. 


In the present instance, the steward became involved in fisticutis 


with the night supervisor while processing a grievance. The evi 


dence disclosed that the steward was the aggressor in the alterea 
tion with the supervisor. In the General Counsel's view, the 
steward was discharged for misconduct and not for any dis 


criminatory reasons protected by labor legislation. As such, the 


steward’s discharge did not warrant the issuance of an unfair 
practice complaint under the Taft-Hartley Act against the 
employer.—General Counsel Decision No. F-231, 5 CCH Lasor 
Law Reports (4th Ed.), © 35,045. 


Jurisdictional strikes involving transfer of work assignments 
from existent to nonexistent groups are not outlawed by the 
National Labor Relations Act.—-For many years an employer 
hired members of a craft union in the weaving of wire cloth. 
When the union learned that the employer planned to employ 
nonunion, noncraft employees at a new plant, the union called a 
strike. Extended negotiations were unsuccessful. The employer, 
contending that the union was committing the unfair labor prac- 
tice of jurisdictional strike, sought a temporary injunction. The 
United States District Court for the Northern District of Ohio 
denied the employer's request. The court noted that Section 
8(b)4(D) of Title 29 of the United States Code makes it an unfair 
labor practice for a union to strike where its object is “forcing or 


requiring any employer to assign particular work to employees 


in a particular labor organization or in a particular trade, craft, 


or class.”” However, the court said that this is limited to dis- 


putes over work assignments between existing groups of em- 
ployees. It does not apply to strikes over the transfer of work 
assignments to groups which are not yet in existence.—Hull v. 
American Wire Weavers’ Protective Association, 34 LAapor Casts 


71,230. 


California court raises objection to “no-man’s land.”-—The 
operator of a local telephone answering service fired and “black- 
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listed” employees who joined a union and tried to bargain col- 
lectively. Charges were filed before the NLRB. However, the 
Board refused to act under the Taft-Hartley Act. stating that 
“in view of the scope of the business operation involved, it would 
not etfectuate the purposes of the National Labor Relations Act 
to institute further proceedings at this time.” The union then 
sought a state court order directing the employer to negotiate, 


and to reinstate the fired workers. The California District Court 


of Appeal held that the union was trapped in a “no-man’s land.” 
Since the telephone answering service was part of a nation-wide 
communications system, the federal labor agency had sole juris- 
diction. The fact that the NLRB had refused to act did not give 
the state court jurisdiction over the matter. The only relief that 
the court could grant was to award punitive damages for any 
violation of state law. In objecting to this ‘“no-man’s land,” the 
court declared that “management and labor can perform no 
greater service or higher duty than to demand that in the interests 
of justice and recognition of states rights, the duly constituted 
federal agencies shall either act, or upon their declination so to 
do, jurisdiction shall automatically revert to the state courts or 
Elsis vw. 


duly constituted state labor relations board.” i:vans, 


34 LaBor Cases 9 71,279. 


barrier to the conduct by the Board 
followed by a certification, 


arrangement with an- 


Supreme Court Action Is a 


ot an election not 
or the making of an 
appropriate agency, state or federal, for 


The High Court recently ruled in NLRB 
District 50, United Mine Workers of America 
and Bowman Transportation, Inc., 34 LapBor 
Cases § 71,257, that it is consistent with the 
policy of the National Labor Relations Act 
a formal 


other 
the conduct of the election under conditions 
prescribed by the Board.” 

to dispense with the necessity of The effect of insisting on Board certifica 
tion tor the noncomplying union, in addition 
to the of a properly supervised 
election, is to actually defeat the statutory 
rights of the employees. For it is the 
Board's well-founded policy not to decree 
disestablishment of an asststed but not a 
dominated union, as free choice of the former 
still a reasonable 
bility,” whereas the latter is deemed “in 
herently incapable of ever fairly representing 
its members.” 


Board certification in the case of a noncom- 


which can necessity 


plying employer-assisted union, 
never be certified by the Board so long as 
it preters to 
with the information-filing subsections 9(f)- 
(h) of the Labor Management Relations 
Act of 1947. The prohibitions annexed to 


these statutory demands are concerned with 


remain out of conformance 


by employees “is possi 
preventing noncomplying unions from avail- 
ing themselves of the facilities of the Board 
representation and unfair 
subsections of the 


on questions of 
The Supreme Court declined to review a 
holding by 
that state jurisdic 
tion to enforce collective bargaining agree 
ments affecting interstate commerce, Th: 
giving rise to this ruling involved a 
successful effort by a group of building cor 
tractors to specifically enforce against 


labor practices. These 
Taft-Hartley law contain no language com- 
pelling the Board to insist upon a Board 
certification as a condition precedent to 
recognition and, thus, to effectively deny 


the California Supreme Court 


courts have concurrent 


the employees concerned the right at an case 
election held under proper safeguards to 


select the noncomplying, assisted union for 


their representative. According to the Su- 


preme Court: “Nothing in the subsections 
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carpenters’ union a “no strike” pledge. In 
seeking to sustain the issuance by the trial 


185 


court of a preliminary injunction, the state 
high court was met with the claim that 
Congress in the Taft-Hartley Act had con- 
ferred exclusive jurisdiction either upon the 
NLRB or, under Section 301, the federal 
courts. These objections were disposed of, 
however, by first determining that the 
particular “breach of contract” alleged against 
the union did not constitute an untair labor 
practice, the object of the strike concerning 
a subject wholly ungoverned by the con- 
tract; and, second, by finding no warrant in 
the federal labor relations law for exclusive 
federal court jurisdiction to enforce collec- 
tive bargaining agreements affecting inter- 
state commerce. The state tribunal, under 
the Lincoln Mills doctrine, was constrained 
to rule that the California courts in such 
proceedings must apply federal substantive 
law, although insofar as remedies were con- 
cerned, they were not confined to the relief 
available in the federal courts under the 
Norris-LaGuardia Act, but could, where ap- 
propriate, issue strike injunctions. See Los 
Angeles County District Council of Carpenters 
McCarroll, 33 Lasor Cases § 70,959, 

A question discussed by the California 
Supreme Court in the WeCarroll case, above, 
but found unnecessary to the decision of 
the crucial issues in that proceeding, was 
authoritatively resolved by the United States 
Court of Appeals for the Second Circuit in 
two cases which the Supreme Court has 
It is whether Con- 
(declaring 


also refused to review. 
gress in enacting Section 301 
that an action for breach of a collective 
bargaining agreement may be brought in a 
federal court) of the Taft-Hartley Act 
intended to “impliedly” withdraw the re- 
strictions of the Norris-LaGuardia (Anti- 
Injunction) Act, freeing federal courts to issue 
injunctions in “labor disputes.” It will be re- 
called that the United States Supreme Court 
landmark case of Testile Workers’ 
Union wv. Lincoln Mills, 32  Lasor Cases 
70,733, held only that issuance of an order 
compelling arbitration was not prohibited 
by Norris-LaGuardia. In the two federal 
cases, a steamship company had _ secured 
against both the 


in the 


preliminary injunctions 
union representing unlicensed personnel aboard 


ship and an association of licensed engineer- 
Both unions struck over the 


ing officers. 
issue of wage reopening, denying the appli- 
cability of the “no strike” clause. The fed- 
eral appellate court held that, no matter 
whether the two unions had actually com- 
contract or not, the 


mitted breaches of 


186 


federal district court had acted in excess 
of its jurisdiction by attempting to restrain 
continuance of their peaceful strikes then 
in progress. In its major holding, the ap- 
pellate court concluded that “Congress in- 
tended the Norris-LaGuardia Act to be 
applicable to suits brought under $301.” 
In addition, respecting the case against the 
ship engineers, the court drew additional 
support from the statutory definitions of 
“employee” and “labor organization” in 
Taft-Hartley making it “quite likely that the 
court below has no jurisdiction under § 301, 
for the supervisory status of the em- 
ployees is well-established.”—Bull Steam 
ship Company v. Seafarers’ Union, 33 Lapor 
Cases § 71,095; Bull Steamship Company : 
National Marine Engineers’ Bene ficial Associa 
tion, 33 Lapor Cases § 71,096. 

In another case, the United States Court 
of Claims ordered a government contractor, 
whose ineligible status under the Walsh- 
Healey Public Contracts Act was not dis 
covered by the Department of Labor until 
after he had been paid for full performance 
of two contracts bid for and accepted by 
him during his ineligibility, to rebate his 
profits of nearly $22,000 to the government 
With reference to a third and subsequent 
contract, ordered terminated because it had 
been discovered that the contractor was 
debarred from receiving government con 
tracts, the private manufacturer was _ per- 
mitted to recover his cost for work 
performed on goods delivered to and accepted 
by the government, but not his profit. The 
government by counterclaim was held en- 
titled to recover incurred in re 
moving government-owned goods from the 
contractor’s premises after cancellation of 
the contract. The High Court left this 
ruling in effect by declining to review the 
case. See Paisner v. U. S., 32 Lapor Cases 
© 70,699, 

Review was granted to a case involving 
the exercise of certain contested powers 
by a trial examiner of the NLRB, and by 
its General Counsel. The federal appellate 
court in San Francisco had upheld the Board 
in its attempted delegation of the statutory 
authority to issue and pass upon motions 


costs it 


to revoke subpoenas for witnesses in dis- 
putes coming within the jurisdiction of the 
federal The petitioner had 
questioned the standing of the Board’s Gen- 


agency. also 
eral Counsel to apply for issuance of a 
Taft-Hartley Act explicitly 
requiring that only a “party” to an unfair 
labor practice is so qualified. See Lewis v. 
NLRB, 33 Lapor Cases § 71,071. 
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The Right to Manage 


By A. SAMUEL COOK 


Belatedly, perhaps, many are coming to the realization that the 
public in an economy such as ours has a right to secure goods at 


reasonable prices. 


This right depends on production and profit. 


Both of these in turn rest upon the twin pillars: free labor and 
free management. Mr. Cook discusses the erosion of this foundation. 


common 
the em- 


the Anglo-American 
essential element of 


NDER 
aw, the 
ployer-employee relationship is the retention 
by the employer of the right to direct and 
control his employees in the performance 
of their work and the means by which their 
work shall be done.’ The “right to manage” 
thus refers to that residual authority which 
management has traditionally held in order 
to carry out its responsibility of directing 
the enterprise. freedom of action 
inherent in the common law status of the 
owner of a business establishment 
frequently described plurally as “management 
prerogatives” or “management functions.” 


This 


is also 


Today it is an established principle in 
the private code of labor arbitration that 
the common law applicable to the relation- 
ship between an employer and his employees 
and their labor organization still vests in 
the employer the exclusive proprietary right 


156 Corpus Juris Secundum 33, Sec. 2(1); 35 
American Jurisprudence 445-446, Secs. 2-3. 

2? Pacific Airmotive Corporation, 21 LA 76, 79 
(1953): Illinois Bell Telephone Company, 15 LA 
274, 280 (1950): Kellogg Company, 11 LA 896, 
901 (1948); Pittsburgh Tube Company, 9 LA 834. 
839-840 (1948): Columbian Carbon Company, 8 
LA 634, 637-638 (1947); Blackhawk Manufactur- 
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as he deems advis- 
im- 


his business 
limitations as are 


to manage 
able, 
posed by statute or negotiated as part ola 
This basic 


subject to such 


collective bargaining agreement.’ 
tenet relating to management prerogatives 
was reattirmed by a federal court on Janu 
ary 1956. United States 
Steel Corporation v. Nichols the Court of 
Appeals tor the Sixth Circuit ruled: “The 
relationship of master and servant or em 


In the case of 


ployer and employee is not dependent upon 
a collective bargaining contract It has 
existed for innumerable years, long before 
the the modern-dav collective 
bargaining agreements as provided and made 
effective by the National Labor Relations 
Act. The common law rights inherent in 
such relationship still exist except to the 
extent that they may be modified by legis- 
lation or by the specific contract between 
the employer and the employee.” ® 


origin ot 


ing Company, 7 LA 943, 945 (1947); Goetz Ice 
Company, 7 LA 412, 413-414 (1947) 

* United States Steel Corporation v. Nichols, 
29 LABOR CASES { 69,713, 229 F. (2d) 396 (CA-6, 
1956), cert. den., 351 U. S. 950 (1956) See 
also NLRB v. Jones & Laughlin Steel Corpora- 
tion, 1 LABOR CASES § 17,017, 301 U. S. 1 (1937) 
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the Solicitor, 
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D. C. offices of 
United States Department of Labor, 


The opinions 


expressed herein are the author's personal views. 


The evolution of the common law right 
to manage and the tmroads 
over the vears reflect the dramatic develop- 
ment of industrial relations in the United 
States. At almost 
every conceivable management prerogative 
has been successfully challenged by organ- 
The net result is that the histor- 
management 
and the 


made upon it 


time or another, 


one 


ized labor. 
ical line of division 
and labor is becoming 
merger may one day undermine our private 


between 
»bscure, 


enterprise economy. 


Statutory Restrictions 
on Right to Manage 


The first recorded labor case in America. 


was the trial of eight indicted “cordwainers” 
or bootmakers in the mayor's court in 
Philadelphia in March, 1806. The jury con- 
sisted of 12 businessmen. The indictment 
charged that the eight defendants “did com- 
bine, conspire and agree to increase and 
augment the prices and rates usually paid 
and allowed to them and unjustly to exact 
and procure great sums of money for their 
worl: and labour, to the damage, injury and 
prejudice of the masters employing them, to 
the evil example of others and against the 
peace and dignity of the Commonwealth of 
Pennsylvania.” The jury found the boot- 
makers “guilty of a combination to raise 
their wages.” The court thereupon fined 
each defendant $8 and directed them to stand 
committed to jail until the fines were paid 

The Philadelphia Cordwainers case set the 
precedent for indictments throughout the 
United States charging trade unions with 
criminal conspiracy in combining unlawfully 
to raise wages, and presaged the long uphill 
fight of employees to improve their working 
conditions. Their grievances were numerous 
and grave. Over the next 100 years, organ- 
ized labor used every economic, political 
and legal weapon at its command to force 
employer recognition and to fight the court 
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injuncti t 

Anti-Trust Act, low 

work, increased danger to life and limb in 


it 


Wages, long hours ¢ 


industrial employment, and the “ve 
contract requiring emplovees to refrain from 
becoming members of any labor union f 
the duration of their employment 

1900, the enactment 


-e and more lim 
nmon law righ 


upon 
management unilaterally to determine the 
conditions of employment. Restrictions began 


to appear in laws pertaining to child labor, 
female labor, health and safety, workmen’ 
compensation, unemployment 1 
security, minimum wages, maximum hours, 
collective bargaining, and fair employment 
practices. 

One of the first attempted statut: 
tations on an emplover’s right 
was made in 1914 with the 
xress of the Clayton Act. 
“the labor 
modity or ¢ 
to exempt 
the antitrust 
Labor Act 
employees 
right 


of a human being 

commerce” 
trom 
laws In 


unions prosecution 
1926, the 
transportat 


gave to railroad 


tert: 
al protection 


teder 
and bargain coll 
Six vears with the 
Norris-LaGuardia Act, industrial 


relief trom the rigors 


organize 
later, Passane 
obtained 

injunctions and the “yellow dog” 

On July 3, 1935, Congress approved 
Wagener Act (National Labor 
Act), and government sanction of the right 
of employees to organize and bargain col- 
lectively through 
own choosing became the law 
This major restriction upon historical man- 
agement prerogatives was accomplished by 


Relations 


representatives of their 


ot the land 


proscribing employer tactics in opposition 


to collective bargaining as unfair labor 
practices subject to imjunctive orders of an 


administrative agency, the National Labor 
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local, state and tedera gislat t i ally 
began to impose m _—— ms 
= 


Relations Board, and enforced by the fed- rremen 
eral courts of appeals. In 1937, the Supreme 
Court's five-to-four decision upholding the 
ionality of the Wagner Act * revolu- 
industrial relations in the United 


organizational 


Phe amendatory Tatt-Hartley Act (Labor 
Managemet 


over the 


majority 


the 


yeen managem 


federal 


be cor 


their 


of management, tn 
posed of or bservient 
very men they 
As one illustr 
ting a continu: 


*NLRB v. Jones & Laughlin Steel Corpora- ' yislative History of Labor-Manavement 
tion, cited at footnote 3 lations Act, Vol. I, pp. 409-410 (1947): S. Rept 

5 Packard Motor Car Company Detroit 5 

lants) v. NLRB, 12 LABorR CASES £ 51,240, 330 
485 (197). 


of Labor-Management 
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thie 
Cor- 
1 Mine 
Wag- 
by two 

States and unleashed great Ey thirds and the accident rate in each mine 
drives by both the parent American Federa- doubled 

1 

tion of Labor and its expelled offspring, the 

ongtess ol Industrial Organizations 
\ combination of influences, including 77m veto of President Truman by a 
another major encroachment upon the in bipartisan majority of the Congress on June 

herent right to manage, motivated a revision 23, 1947. In a speech before the Senate, the 
Or the national labor aw 1947 On acts coauthor, R \ Latt, summa ed 
March 10 of that year, a QE oof the = his views of the basis for this new legisla- 
Supreme Court decided immmmmm Packard tion The truth is that originally, betore 
d Cdr Case that ali supervisory per [he passage Of any t thie aws dea re \ 
sonnel 11979 bly tr torer lahor. 1} molover } | 1] ¢} 

trom roremen to com- the emplovel ad all the advantage 
pany vice presidents— were “emplovees He had the employees at his mercy, and he 
within the meaning of the Waener Act and, could practicaily in st cases dictate the 
therefore, their unions formed for collective terms which he wished to impose. Congress 

bargaining were entitled to recognition by passed the Clavton Act, the N is- La- 
emplovers In a vigorous dissent, Justice Guardia Act, and the Wagner Act Phe 
uuglas said: la ter act Vas interpret by a completely 
eT _ , prejudiced Board in such a way that it went 
The present decision . . . tends t Sie ird in such a way . 

obliterate the line bet\=_me nt and 
vress until we rez hed pomt wl re the 
labor. It lends the sanctions of HE law t? 
to unionization at all levels of the industria 
TI where the labor leaders | ad every advan- 
tag in lective Dargaining and were re- 
or power between management and labor , ; 
weved Irom any wreaking thie 
secondary to a growing unity n : 

on COMITACT ailer Nad Maac the bargain 

All we have tried to do 1s t 

ae: it Congress, when it enacted the sving that balance back, not too far, to a 

Na il La Relath BS Act, id m point where le parties cat deal equally 
such a hasic change in industrial philosoph. 

Ich a Dasic Chanee in mau ai pi Wit ther an where they have ap- 
it ive left some clear i! 1 unmis- tel 

aka te ace t that But I fin be n free collective bargaining unt 
non +} r nally fr thot 

b les aTe equals nsible. 
One month later the original bill to amend 
| } . Thus, one of the Tatt-Hartlev Act's basi 
PUT} ses, aS stated mm Its iecliaratior 
Ling of both employees and en vers 
it of Justice 8) ugias in u e fF ra relations affecting commerce lat 1] 
Car case With the signihcant obser- nA | 
to ] Vice leriv and peace procedures 
vation: “A recent development which prob- 7 ; 
Vation t nt d pment wl | for preventing the interference by either wit! 
ably more than anv other single tactor has the legitimate rights t the ther . 
upset anv real balance of power in the 
By wav of effectuat ng this purpose. Sect 
J 14(a) or the new law newated the 
successtul efforts of labor organizations to Cc 
Supreme wirt’s decision in the J 
invoke the Wagner Act for covering super- 
1 Car case igh « ition 
visory personnel, traditionally regarded as 
) organizations com- pervisory personnel m the collective a 
to th e unions of the faining unit, and m Sta adopt 
ired to supervise. Verbatim the language Sec Si 2 
the “trolly of permit- the original Wagner Act in proscribing as 
lis policy,” the report an untair labor practice any type of ¢ 
Re 


ployer participation in the “formation or 
administration” of a labor organization. 

During the ten years of the Taft-Hartley 
Act, as under the predecessor Wagner Act, 
the labor union movement has continued to 
grow in numbers and in political and eco- 
nomic strength. According to a survey 
recently released by the federal Bureau of 
Labor Statistics, four fifths of production 
workers and one sixth ot office and clerical 
personnel are covered by collective bargain- 
ing agreements governing the working con- 
ditions of more than 18 million employees. 
As the Ninth Circuit has observed: “Now, 
labor and industry speak with equal dignity 
We think it no longer proper to 
assume that the American employee is a 
craven individual afraid to stand up and 
express himself freely on the subject of his 
own welfare.” * The president of the unified 
AFL-CIO, George Meany, summed it up 
this way: “American labor has come of 
age. No longer can we take the position 
that we are the underdog.” ® 


Labor’s New Goal: 
Voice in Management 

The strict interpretation given Section 8 
(a)(2) of the Taft-Hartley Act by the Na- 
tional Labor Relations Board and the fed- 
eral courts has afforded effective protection 
against employer participation in the inter- 
nal affairs of labor unions. But despite the 
express purpose of the national labor law 
to separate and equate the employee status 
and the managerial function, the historical 
line of division between labor and management 
is becoming obscure and the merger is bring- 
ing into focus an enigma that may undermine 
our private enterprise economy. Organized 
labor is gaining contractual and proprietary 
interests in business enterprises as a lever 
for codetermination and coadministration 
of management functions and responsibili- 
ties. Many of the powerful labor leaders of 
today have abandoned a major premise of 
their founding father, Samuel Gompers, and 
are quietly moving toward a new union 
goal: a voice in management, a place on 
the governing boards of corporations. The 
trend is in that general direction. 

Like labor’s economic objectives, this new 
goal has no definite terminal point. It is 
timeless and ever expanding. As early as 
1945, one of the topics on the agenda of 
President Truman’s National Labor-Man- 
agement Conference was “the extent to 


which industrial disputes can be minimized 
by full and genuine acceptance by organized 
labor of the inherent right and responsibili- 
ties of management to direct the operation 
of an enterprise.” No agreement could be 
reached on that issue. The labor members 
of the committee reported that it was ‘“un- 
wise to specify and classify the functions 
and responsibilities of management” becatise 
experience showed that “with the growth 
of mutual understanding, the responsibilities 
of one of the parties today may well become 
the joint responsibility of both parties to- 
morrow.” The management members, in 
a separate statement, concluded that “the 
labor members are convinced that the field 
of collective bargaining will, in all proba- 
bility, continue to expand into the field of 
management.” 

Six years later, at its 1951 convention, the 
CIO announced one of its objectives to be 
an equal voice with management in deter- 
mining prices, production levels, rate of 
expansion, technological changes, and loca- 
tion of plants. In March, 1957, one of the 
unsuccessful contract demands of the Inter- 
national Association of Machinists, an old- 
line AFL craft union, upon Cities Service Oil 
Company was “joint rights with the company 
to manage the plant, supervise the working 
force and hire and discharge for cause.” 

Many unions and their professional leaders 
are making steady progress toward this new 
objective. Employers are witnessing in- 
creasing inroads upon what were tradition- 
ally regarded as management prerogatives 
through collective bargaining pressures and 
arbitration, as well as by legislative, admin- 
istrative and judicial process. 


Inroads Through Expansion 
of Compulsory Bargaining Arena 


One of the basic union techniques for 


gaining codetermination of management 
functions has been the sponsorship of legis- 
lation and litigation directed toward exten- 
sion of the compulsory bargaining arena. 
Under free collective bargaining, the parties 
were at liberty to negotiate or refuse to 
negotiate on any subject without govern- 
ment intervention. But Section 8(d) of the 
Taft-Hartley Act spells out the mandatory 
bargaining duty imposed upon management 
and labor to “meet at reasonable times and 
confer in good faith with respect to wages, 
hours, and other terms and conditions of 
employment.” The provision has been under 


8’ NLRB v. Roberts Brothers, 28 LABOR CASES 
© 69,356, 225 F. (2d) 58 (CA-9, 1955). 
® Address before UAW convention, May 7, 1957. 
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” Bulletin No. 77, United States Department 
of Labor (1946): Senate Labor Committee 
Rept., 82d Cong., 2d Sess., p. 34 (1951). 
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constant legal barrage by unions and, as a 
result, the National Labor Relations Board 
and the federal courts have gradually ex- 
tended the scope of compulsory bargaining 
to include anything directly or indirectly af- 
fecting the employment relationship. This 
actuality has caused the Sixth Circuit to 
observe that “management and labor are 
now being required to bargain collectively 
about issues which formerly were not con- 
sidered as proper issues for inclusion in the 
usual collective bargaining agreement,” such 
as retirement and pension plans, group in- 
surance programs, stock-purchase plans, and 
Christmas bonuses.” No employer can feel 
assured that a matter which was formerly 
considered within his managerial discretion 
and outside the scope of Section 8(d) will 
not be ruled within the realm of mandatory 
bargaining at a later time. 

Infringement traditional 
prerogatives has resulted from the 
good-faith bargaining duty of Section &(d), 
even though the section that 
“such obligation not either 
party to agree to a proposal or require the 
making of a concession.” In an early test 
of the construction of Section &(d), the 
NLRB held, in the American National Insur- 
ance case,” that an employer’s insistence to 


upon management 


also 


recognizes 


does compel 


the point of impasse on a “management 
functions” clause rendering nonarbitrable 
such matters as work scheduling and disci- 
plinary action for cause actually was bad- 
faith bargaining and thus constituted a 
fer se unfair labor practice. This vital 
clause had been placed on the bargaining 
table by the company as a counterproposal 
to the union’s demand for unlimited arbi- 
tration of all disputes arising between the 
Although the Supreme Court up- 
Circuit Court’s reversal of 
the Labor Board’s finding of an illegal 
refusal to bargain by the company, the 
majority opinion noted: “The duty to bar- 
collectively is to be entorced by 


parties. 
held the Fifth 


gain 
application of the good faith bargaining 
standards of Section 8(d) to the facts of 


each case rather than by prohibiting all 
employers in every industry trom bargain- 
ing for management functions clauses alto- 


"1 NLRB v. Borg-Warner Corporation (Wooster 
Division) 31 LABOR CASES £ 70,210, 236 F. (2d) 
898 (CA-6, 1956). 

% American National Insurance Company, 89 
NLRB 185 (1950). 

“& NLRB v. American National Insurance Com- 
pany, 21 LABOR CASES £ 66,980, 343 U. S. 395 
(1952). 

™ Address before Texas Bar Association, July 
5, 1957. 

1% Seventeenth Annual Report of the National 
Labor Relations Board (1952), p. 172. 
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gether.” According to NLRB Member 
Joseph Jenkins, this statement by the Su- 
preme Court “implies that some management 
prerogative clause proposals may evidence 
bad faith.”"* Employers should not over- 
look the fact, however, that the Supreme 
Court also observed, in the American Na- 
tional Insurance case, that “it is now appar- 
ent from the statute itself that the Act does 
not encourage a party to engage in fruitless 
marathon discussions at the expense of 
frank statements and support of his posi- 
tion. And it is equally clear that the Board 
may not, either directly or indirectly, com- 
pel concessions or otherwise sit in judgment 
substantive terms of collective 
agreements.” 


upon the 
bargaining 

Management is turther obliged as a part 
of the Section 8(d) good-faith bargaining 
duty to furnish the union representing its 
employees with “sufficient information to 
enable it to bargain intelligently, to under- 
stand and discuss the issues raised by the 
opposition to the union’s de- 
mands, and to administer contract.”™ 
Under this rule the courts have held that 
such information should not necessarily be 
limited to that which would be pertinent 
to a particular existing controversy.” If the 
data 1s sought for- wage negotiations, the 
union need not even- make an initial showing 
ri If management bases its 


employer in 


of its relevance.” 
refusal to grant a union’s wage demands on 
financial inability to pay the 
obtain 


mcrease, the 
a court decree requiring 
its claim by 


union can 
the company to 

sufficient relevant information from its cor- 
porate books and records to enable the 
union to understand the reason for the em- 


substantiate 


plover’s stand 

The Supreme Court rece ntly reversed the 
Fourth Circuit Court of Appeals and up 
held a Board order requiring an employer 
to document its claim of inability to pay, 


even though management considered such 
financial data to be confidential and_ its 
disclosure to competitors could be used to 
the company’s great damage. The Court 
did add this qualification: “We do not hold, 
however, that in every case in which eco- 


argument 


nomic inability is raised as an 
% NLRB v. Whitin Machine Works, 27 Laspor 


CASES * 68.862, 217 F. (2d) 593 (CA-4, 1954) 


cert. den., 349 U. S. 905 

"NLRB v. Yawman & Erbe Manufacturing 
Company, 19 LABOR CASES © 66,262, 187 F. (2d) 
947 (CA-2, 1951). See also NLRB v. F. W. Wool- 


worth Company, 31 LABOR CASES ° 70.351, 352 
U. S. 938 (1956). 
SNLRB v. Jacobs Manufacturing Company, 
21 LABOR CASES ° 66,949, 196 F. (2d) 680 (CA-2 
Southern Saddlery Company, 9%) NLRB 
(1950). 
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against increased wages it automatically 
follows that the employees are entitled to 
substantiating evidence. Each case must 
turn upon its particular facts. The inquiry 
must always be whether or not under the 
circumstances of the particular case the 
statutory obligation to bargain in good faith 
has been met.” ” 


Although the point is relatively untested, 
it has been held by the Second Circuit 
Court of Appeals that the duty to bargain 
continues throughout the term of the estab- 
lished labor contract as to those subjects 
which were neither discussed in the negotia- 
tions leading up to the contract nor em- 
bodied in the contract.“ An employer must 
also furnish a union, upon request, sufficient 
data necessary for the processing of griev- 
ances, to police the administration of the 
existing agreement and to prepare for future 
contract negotiations.” 


Now that organized labor has come of 
age, its arsenal of economic weapons insures 
management’s consideration of all union 
proposals at the bargaining table. While 
the parties may freely bargain on any sub- 
ject not forbidden by law and which is 
mutually acceptable to them, compulsory 
bargaining tssues under the Taft-Hartley Act 
should be restricted by Congress to wage rates 
and on-the-job working conditions, in order 
to remove government sanction of further 
union encroachment upon the legitimate func- 
tions of management in a free society. 


Inroads Through Restrictive 
Contract Provisions 


Another customary union strategem for 
infringing upon the inherent right to man- 
age is thinly disguised in certain types of 


contract proposals. Many management 
negotiators have been lulled into a sense of 
false security by their successful resistance 
to unreasonable wage demands only to see 
the efficiency of company operations cur- 
tailed by restrictive contractual language. 
Several of the provisions most commonly 
sought by professional union negotiators 
are mutual consent clauses requiring union 
approval before management may act on 
such matters as production schedules, pro- 


motions, layoffs or assignment of work; 
joint labor-management committees with the 
power to make managerial decisions rather 
than the advisory capacity to recommend; 
extended trial periods to determine relative 
ability for promotion; seniority rather than 
qualifications as the decisive factor govern- 
ing all movement of employees; and chain 
replacement or “bumping” rights over junior 
employees at the time of transfer or layoff. 

Union participation in such important 
management functions as merit rating or 
promotion of employees is the product of 
over-the-table bargaining, not of any statute. 
Employers should heed the unqualified 
statement of Professor Sumner Slichter of 
Harvard University that “the determination 
of merit is a responsibility of management. 
Indeed, that is what they are hired for. 
The requirement that promotions be based 
on seniority deprives managers of the oppor- 
tunity to exercise some of their most im- 
portant skills.” * 

According to a recent United States De- 
partment of Labor survey, 31 labor contracts 
covering 233,000 workers have established 
joint labor-management committees empow- 
ered to “cope with” the problem of operat- 
ing efficiency and the broader problem of 
stabilization of economic conditions in an 
entire industry.“ Elaborate collective bar- 
gaining agreements establishing joint un‘on- 
company boards to administer plans providing 
pensions, health and life insurance, supple- 
mental unemployment benefits and guar- 
anteed annual weges are also becoming 
prevalent. The joint responsibility for pro- 
tection of the funds accruing to underwrite 
these plans will inevitably lead some unions 
to seek a voice in the consideration of 
measures that will insure the funds’ exist- 
ence, including the company’s methods of 
operation, the products to be manufactured, 
the company’s sales program and financial 
position. 

In order for managerial authority to re- 
main vested in those charged with the 
responsibility for the successful operation 
of the enterprise, there should be no con- 
tractual limitation on an employer's exclu- 
sive control over the following matters: 
size of the work force; job content; quality 
and quantity standards; number of hours 


“NLRB Truitt Manufacturing Company, 
20 LABOR CASES £ 69.932, 351 U. S. 149 (1°56). 
rev'g 28 LABOR CASES { 69,401, 224 F. (2d) 869 
(CA-4, 1955). Cf. Pine Industrial Relations 
Committee, Inc., 118 NLRB, No. 142 (1957). 

*” NLRB v. Jacobs Manufacturing Company, 
cited at footnote 18. But see Cox and Dunlop, 
‘“‘Duty to Bargain During Term of Agreement,” 
63 Harvard Law Review 1097, 1125 (1950). 
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** General Controls Company, 88 NLRB 1341 
(1950); Otis Elevator Company, 102 NLRB 770 
(1953). enforced on this point, 24 LaABoR CASES 
© 67.962, 208 F. (2d) 176 (CA-2, 1953). 

= Slichter, The Challenge of Industrial Rela- 
tions (Cornell University Press, 1947), pp. 37-38. 

* Collective Bargaining Clauses, Bulletin No. 
9 eae States Department of Labor, 1957). 
p. 
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to be worked; starting and quitting times; 
amount and assignment of straight-time and 
overtime work; production schedules and 
number of shifts; subcontracting of work; 
production and maintenance methods, ma- 
chinery and equipment; products to be 
manufactured; pricing and marketing of 
products; customer relations; size and char- 
acter Of inventories; corporate financial 
policy; number, location and operation of 
plants and their expansion or curtailment; 
selection of employees for positions excluded 
from the collective bargaining unit; and 
safety, health and property protection poli- 
cies where legal responsibility of the em- 
ployer is involved. The right to manage 
should also include the authority to hire, 
retire, promote, demote, transfer, layoff and 
recall to work, as well as suspend, discharge 
or otherwise discipline employees, and estab- 
lish plant rules, policies and practices for 
the direction ot the work force. 


A comparison of the labor contracts of 
ten years ago with those of today—not as 
to wages and fringe benefits, but as to those 
matters which affect operating efficiency— 
leads to the conclusion that management 
is paying a severe penalty for its failure to 
consequences of some of the 
provisions it has naively and 
needlessly allowed to infiltrate collective 
bargaining agreements. Employees, as op- 
posed to many of their professional labor 
representatives, have shown little or no in- 
clination to strike for codetermination of 
management functions. 


foresee the 
restrictive 


Inroads Through Administration 
of Labor Contract 


Union negotiators give high priority on 
their list of bargaining demands to a con- 
tractual provision requiring unlimited arbi- 
ration of any and all disputes arising 
between the parties during the life of the col- 
lective bargaining agreement. Because the 
issue inevitably involves a union challenge 
of some administrative decision of manage- 
ment, the union appeals to arbitration in the 
enviable position of having everything to 
gain and nothing to lose. To the extent 
that the arbitrator’s award favors the union, 
its authority in the management of the en- 
terprise has been extended. 


he oblaation to arbitrate is purely con- 
tractual. An arbitrator has no inherent 
jurisdiction. He may decide only what the 
parties have agreed to submit to him for 
decision under the terms of the arbitration 
clause of the collective bargaining agree- 
ment. This preliminary question of arbi- 
trability may be resolved by the courts, 
unless some prior agreement or action of 
the party challenging arbitral jurisdiction 
constitutes a waiver of judicial review.” 
The award of an arbitrator on the merits 
of the dispute, however, is usually made 
final and binding on the parties and, there- 
fore, it cannot be set aside for errors of 
judgment either as to the law or the facts. 
It operates as a conclusive settlement of 
the controversy unless the arbitrator ex- 
ceeds his jurisdiction or is guilty of fraud, 
corruption, partiality, refusal to hear ma- 
terial evidence, or other misconduct prej- 
udicing the rights of any party. In the 
absence of one of these grounds for vacating 
an award, it will be enforced by the courts.” 

More than 90 per cent of an 
125,000 labor contracts in the United States 
today require arbitration of unresolved dis- 
putes between the parties.” The scope of 
arbitral jurisdiction under these provisions 
For example, man- 
of qualifications for 


estimated 


is steadily expanding. 
agement’s judgment 
promotion is specifically subjected to arbi- 
tration under two thirds of current con- 
tracts, whereas in 1954 only half of such 
provisions made promotional decisions arbi- 
trable. Some arbitration clauses now pro- 
vide broadly for arbitration of all unsettled 
differences of any nature 
parties. Other 


grievances and 
which arise between the 
clauses limit arbitration to disputes arising 
over the interpretation and application of 
the actual contract terms. A few contain 
further specific restrictions on the arbitra- 
tor’s jurisdiction. 

The opinions and awards of arbitrators 
within their expanding jurisdiction during 
the past ten years have introduced the most 
complete and binding set of rules in labor 
relations since government sanction of unioni- 
zation and collective bargaining under the 
Wagner and Tatft-Hartley Acts. Although 
not generally recognized, it is an undeniable 
fact that arbitrators are establishing the funda- 


* Annotation, 24 A. L. R. (2d) 752 (1952): 3 
American Jurisprudence 868-870, Sec. 41: El- 
kouri, How Arbitration Works (Bureau of Na- 
tional Affairs, Inc., 1952), pp. 36-37. 

%Scoles, ‘‘Review of Labor’ Arbitration 
Awards on Jurisdictional Grounds,’ 17 Uni- 
versity of Chicago Law Review 616 (1950): 3 
American Jurisprudence 958-961, Secs. 135-136; 
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Rothstein, *‘Vacation of Awards for Fraud, Bias, 
Misconduct and Partiality."” 10 Vanderbilt Law 
Review 813 (June, 1957): Justin, ‘‘Arbitrability 
and the Arbitrator’s Jurisdiction,’’ Management 
Rights and the Arbitration Process (Bureau of 
National Affairs, Inc., 1956), p. 1 


2 Business Week, June 15, 1957, p. 153. 


mental principles for administering day-to-day 
industrial relations in America. 


This rapidly developing industrial code 
for settling the formal grievances of labor 
through ad hoc arbitration and permanent 
umpire systems cannot be fitted into the 
conventional legal framework. Its impact 
upon the inherent right to manage is dis- 
cussed by Professor Frank Elkouri in his 
authoritative text, How Arbitration Works: 
“The extensive use of labor-management 
arbitration is resulting in the evolution of a 
private system of industrial jurisprudence. 
Included within the growing body of indus- 
trial rulings are many involving manage- 
ment prerogative While legal 
principles as well as court and administrative 
board decisions loom in the background, 
there is, generally speaking, no absolute 
requirement that these be observed by arbi- 
trators. It should be recognized, therefore, 
that industrial case law is in itself a separate 
and distinct institution.” 


issues. 


The labor relations arbitrator thus plies 
a unique profession. His knowledge and 
experience are seldom gained in the camp of 
either management or labor, for his im- 
partiality would immediately be challenged 
by the opposition. Through the process of 
elimination, academic or government service 
usually provides the “neutral” background 
required for his acceptance by both parties. 
Unlike the court judge, the labor relations 
arbitrator is the mutual agent of the parties 
to the dispute. He is jointly selected by 
them and proceeds at their discretion.” 
Each time he renders a decisive award, he 
disappoints one or the other of his two 
principals. He therefore feels a natural 
urge to compromise the dispute whenever 
possible. James Hoffa, the controversial 
leader of the International Brotherhood of 
Teamsters, candidly quotes a well-known 
labor maxim: “Arbitrators split it down the 
middle, half for you, half for me. If they 
don’t, they are scratched off the list the next 
time somebody needs an arbitrator.” * The 
late Chief Justice Vanderbilt of the New 
Jersey Supreme Court couched a similar 
opinion in more judicial prose: “Unless 
standards are set up in any submission to 
arbitration the tendency to compromise and 
be guided in part by expediency as dis- 


tinguished from objective considerations and 
real right is inevitable.”* Under even 
more compulsion to split awards than the 
ad hoc arbitrator is the umpire chosen by 
the parties to arbitrate all disputes over a 
prolonged period of time. It is not uncom- 
mon practice for the party who begins to 
surge ahead in the numerical count of won 
and lost decisions to lose intentionally a few 
relatively minor cases so as to be in a com- 
petitive position to win the next important 
dispute. 

Two recent surveys reflect this pressure 
on labor arbitrators to infringe upon tradi- 
tional management functions and equalize 
their pro-and-con awards. Arbitrator Fred 
Holly based his study on some 1,000 dis- 
charge cases occurring during the period 
from 1942 through 1956. The American 
Arbitration Association report is grounded 
upon 1,183 awards rendered within the cal- 
endar year 1954. Both of these surveys 
reveal that management has been upheld in 
discharging employees /ess than 50 per cent 
of the time, in spite of the fact that very 
few of the arbitrators’ awards reinstating 
terminated employees resulted from find- 
ings that the employees were innocent of 
the charges leveled against them. Usually, 
the terminated employees’ grievances were 
upheld because of “mitigating factors” such 
as provocation or an unblemished service 
record.” Labor’s success in using the arbi- 
tration process to usurp employer preroga- 
tives becomes even more apparent when the 
findings of the American Arbitration Asso- 
ciation and Arbitrator Holly are contrasted 
with the basic principle upon which Arbi- 
trator Whitley McCoy upheld, in 1945, the 
discharge of a ten-year employee: “The 
mere fact that management has imposed a 
somewhat different penalty or a somewhat 
more severe penalty than the arbitrator 
would have, if he had had the decision 
to make originally, is no justification for 
changing it. If an arbitrator could 
substitute his judgment and discretion for 
the judgment and discretion honestly exer- 
cised by management, then the functions 
of management would have been abdicated, 
and unions would take every case to arbi- 
tration.” 


It is therefore evident that over the years 
many arbitrators have succumbed to mount- 


77 Justin, work cited at footnote 25, at pp. 
3-4, 34. 

* Baltimore Evening Sun, January 29, 1957. 

2» New Jersey v. Traffic Telephone Workers, 
16 LaBor CASES ‘ 65,162, 66 Atl. (2d) 616 
(N. J. S. Ct., 1949). 
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ing union pressure for coadministration of 
inherent employer responsibilities. This 
tendency is further reflected in their willing- 
ness to give consideration to the equivocal 
union view of the collective bargaining 
agreement as a set of pliable social rules 
outlining a general daily 
relations between the parties rather than as 
a binding legal contract creating specific 
and limited restrictions on the functions 
that manazement would otherwise be free 
to exercise.” A forerunner of this trend 
was the statement made by the late Dean 
Harry Shulman of the Yale Law School in 
his capacity as permanent umpire for the 
United Auto Workers and the Ford Motor 
Company. He remarked that “in the process 
creation, im its and in its 
effects, a collective labor agreement is not 
only a contract, it is also in the nature of a 
political platform and a code of ethics.” * 


course for the 


ot its purposes 


But regardless of the ambiguous rules of 
construction which arbitrators have 
attempted to apply to the labor contract, 
none have denied that it still remains the 
responsibility of every employer in a com- 
petitive economy to manage its business and 
direct its work force in the most efficient 
manner possible. Nor can it be denied that 
a business establishment still retains the 
common law prerogatives which it possessed 
collective bargaining, 
emplover has 


before engaging in 
except to the extent that th- 
agreed to quality the exercise of these in- 
herent functions or some limitation has been 
imposed on them by statute." To reduce 
the opportunity for arbitral compromisc¢ 
and expediency awarding labor unions an ever 
increasing voice in managerial decisions, every 
collective bargaining agreement should spell 
out management's exclusive functions im detail 
The experienced negotiator knows, more- 
that 


functions provision ts the 


positive management- 


foundation 


over, while a 


ior a 
workable labor contract, it can be no more 
than that. The remainder of the agreement 


inevitably consists of restrictions on man- 


agement prerogatives and a corresponding 


reduction in the employer's freedom of inde- 
* Many an 
ment clause has been completely emasculated 


pendent action effective manage- 


by the fine print in the remaining 60 or 70 


pages of the collective bargaining agree- 


ment, 

Another rule of construction applied by 
some labor arbitrators holds that the total 
legal relationship between an employer and 
the union representing its employees con- 
sists not only of the formal written agree- 
ment, but also of those customs and usages 
that are embedded in the daily routine of 
the parties. Therefore, if the contract is 
considered vague, ambiguous or silent as to 
the matter at issue, the prior disposition of 
grievances or disputes, as well as company 
rules, policies and practices, may be sub- 
jected to arbitral scrutiny.” 

“A union-management contract is far more 
than words on paper,” declares Arbitrator 
Arthur Jacobs. “It is also all the 
understandings, interpretations and mutually 
acceptable habits of action which have 
grown up around it over the 
time.” * Arbitrator Edgar Jones cautions: 
“The repeated execution of collective bar- 


oral 


course of 


gaining agreements which contain exclusive 
agreement provisions cancelling ‘all previous 
agreements’ has no magical dissolving effect 
upon practices or customs which are 
tinued in tact unabated and which span suc- 
well 


con- 


cessive contract periods . . . It is 
accepted that a course of conduct engaged 
in by one party and acquiesced in by the 
other party to a collective bargaining agree- 
ment, spanning two or more contract terms, 
Without any interim contractual reaction to 
part of the 
parties and 
tially altered or discontinued except by bi- 


it, becomes a agreement be- 


tween the cannot be substan 


lateral negotiations and agreement.” 


The standards of judging the existence 
and binding effect of a custom or past prac- 
tice are as flexible as other principles in 
industrial jurisprudence and entirely subject 
© arbitral discretion. According to Arbi- 
trator Gerald Barrett: “The existence of a 
past practice may not be readily determined 


by precise standards of measurement, but 
rather depends upon many surrounding cit 
\ practice may 

caretully drafted 
circumstances. Its 


originate mn 


company 


cumstances 
the form of a 


directive some 


“Cf. Goldberg, “‘Management’s Reserved 
Rights: A Labor View,"’ book cited at footnote 
25, at p. 118. 

%*Shulman and Chamberlain. Cases on Labor 
Relations (The Foundation Press, Inc., 1949), 
p. 1223. 

* See authorities cited at footnotes 1-3 

© Cf. Pan American Airways, Inc., 5 LA 590, 
594-595 (1946). 

3%} Celanese Corporation, 24 LA 168. 172 (1954): 
Continental Baking Company, 20 LA 309. 311 
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Sioux City Battery Company, 20 LA 243 
3): National Carbon Company, 23 LA 
Dwight Manufacturing Company, 
786. 789 (1948): Eastern Stainless Steel 
Corporation, 12 LA 709, 713-714 (1949): Bakelite 
Company, 29 LA 555. 559 (1957). See also El- 
kouri, work cited at footnote 24, at pp. 144-146 
"= Coca-Cola Bottling Company, 9 LA 197, 198 
(1947). 
Fruehauf Trailer 
(1957). 


(1953) 


Company, 29 LA 372. 375 


origins may also be obscure under other 
circumstances, going back to the initiative 
of one individual who developed a practice 
within the area of his particular jurisdiction 
which has gradually spread over a period of 
time to the status of company-wide adop- 
tion and application. A further factor, in 
addition to the varied origins of a past 
practice, concerns the duration of the existence 
of the practice. No standard formula may 
be utilized to define the necessary duration 
of a past practice before it may be held to 
constitute a binding past practice, other than 
to note that its duration must be of suffi- 
cient length so that it can fairly be con- 
cluded that the practice exists and is in fact 
being applied.” 

A binding past practice, if proved, may 
become in effect a collateral supplement or 
addendum to the written contract.” It is 
therefore apparent that employers must not 
drop their guard upon signing a labor agree- 
ment, for an arbitrator may decide that an 
inherent or broadly defined management 
prerogative has been waived or restricted 
by some plant rule, custom or usage. Line 
supervision can and frequently does give 
away in daily operations through actual 
practices the management functions that 
were zealously guarded by the company 
during contract negotiations. The clearest 


and most precise clause may lose its effec- 


tiveness if deviations and inconsistencies 
occur in its administration. It should not 
be observed one day and ignored the next. 
It cannot be applied to an undesirable em- 
ployee but overlooked when the foreman’s 
favorite is implicated. As Arbitrator Jules 
Justin has cautioned management, “it is the 
way that the line supervisor inifial/y inter- 
prets or initially applies a contract clause— 
and the binding ‘settlements’ that he makes 
on grievances—that create ‘past practices’. 
And it is more often that these past prac- 
tices negate or ‘wither away’ the rights 
which management has secured under the 
labor contract than do arbitrators’ awards.” “ 


The consequences of the actions of super- 
visors may be plant-wide and extend far 
beyond the employees they actually direct. 


Because of the smoothly functioning inter- 
union communications system, the impact 
of a foreman’s or a superintendent’s decision 
may even be felt in other plants and in other 
companies. The key to positive administra- 
tion of the labor contract therefore rests in 
the hands of those management representa- 
tives in daily contact with employees. As 
Justice Douglas observed in the Packard 
Motor Car case, “trade union history shows 
that foremen are the arms and legs of man- 
agement in executing labor policies.” * One 
of the prime responsibilities of management 
is to train its line supervision in the tech- 
niques and procedures for effective day-to- 
day employee relations under the collective 
bargaining agreement. 


There is also a concerted effort on the 
part of some professional union representatives 
to expand the arbitral juris- 
diction over management decisions by ignor- 
ing the basic distinction between hargainable 
and arbitrable issues. Almost all contempo- 
rary labor agreements designate arbitration 
as the terminal point of the grievance pro- 
cedure. On the other hand, modifications 
of established contract provisions or the 
terms of a new contract are regarded as a 
proper subject for timely collective bargain- 
ing. Arbitrators and the courts look upon 
the negotiation of new contractual provi- 
sions as /egtslative in character, whereas 
they consider grievance arbitration a quast- 
judicial process.“ Mr. Whitley McCoy, 
former director of the Federal Mediation 
and Conciliation Service and currently a 
labor arbitrator, has summarized the distinc- 
tion in this way: “Arbitration of contract 
terms differs radically from arbitration of 
grievances. The latter calls for a judicial 
determination of existing contract rights; 
the former calls for a determination, upon 
considerations of policy, fairness, and ex- 
pediency, of what the contract rights ought 
to be."™ 


ype yf 


Arbitrators and the courts have frequently 
had cause to rule that a proper subject for 
collective bargaining negotiations is not 
necessarily a proper subject for arbitra- 
tion.*® Thus, establishment of wage rate 


% Prudential Insurance Company, 28 LA 505, 
511 (1957). 

“Cf. International Minerals & Chemical Cor- 
poration, 13 LA 192, 199 (1949). See also Justin, 
work cited at footnote 25, at p. 29. 

“ Justin, ‘“‘Management Rights Under the La- 
bor Contract,’’ Supervision, March, 1957, p. 5. 

“ Cited at footnote 5. 

See 1951 Report of Labor Law Section, 
American Bar Association, 18 LA 942, 947-948; 
Boston Printing Pressmen’s Union v. Potter 
Press, 32 LABOR CASES © 70,543, 241 F. (2d) 787 
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(CA-1, 1957): Syme, “Opinions and Awards,”’ 
15 LA 953 (1950). 

“Twin City Rapid Transit Company, 7 LA 
845, 848 (1947). 

* Bliss & Laughlin, Inc., 11 LA 858, 861 
(1948): Textron, Inc., 12 LA 475478 (1949): 
IAM v. Cutler-Hammer, Inc., 12 LABOR CASES 
© 63,574, 67 N. Y. S. (2d) 317 (1947), aff'd, 13 
LABOR CASES ‘ 63,931, 74 N. E. (2d) 464 (N. Y., 
1947); Davenport v. Procter € Gamble Manu- 
facturing Company, 31 LABOR CASES © 70,495, 
241 F. (2d) 511 (CA-2, 1957). 
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and the wage structure are matters for col- 
lective bargaining, whereas the application 
ot the established contractual methods of 
pay on a fair and equitable basis among all 
employees is an arbitrable issue. A helpful 
exposition of this distinction was made by 
Arbitrator Paul Lehoezky in the Brickwede 
Brothers Company case: “Examples of an 
arbitrable wage issue include allegedly tight 
individual rates, alleged violations of indi- 
vidual overtime pay, of individual incentive 
pay, in fact, of all those wage matters which 
affect the individual in the sense of dis- 
criminating against him in the light of the 
treatment accorded other employees. Ex- 
amples of non-arbitrable wage issues in- 
clude, aside from the bargained plant-wide 
wage schedule, such items as involve general 
changes in the computation of the wages and 
any other matter which involves a_ general 
change from conditions as they existed at the 
time the agreement was signed.” “ 


Some unions do not hesitate to bypass 
collective bargaining by appealing to arbi- 
tration issues which were discussed during 
precontract negotiations but omitted from 
the agreement subsequently executed by the 
parties.” For example, in the matter of 
Pan American Airways, Inc., the Transport 
Workers Union's demand for a prohibition 
against subcontracting of work was refused 
by the company during contract negotia- 
tions. Arbitrator Robert Simmons dismissed 
the union’s subsequent grievance over this 
issue for lack of jurisdiction because there 
Was no provision of the agreement contain- 
ing a limitation on this managerial right.* 
In a recent case brought by the International 
Chemical Workers Union against the Davi- 
son Chemical Company Division of W. R. 
Grace & Company, Arbitrator John Aber- 
sold denied the grievance because the con- 
tract modification at issue had been proposed 
by the union during preliminary negotia- 
tions but not accepted by the company or 
written into the subsequent contract. Pro- 
fessor Abersold pointed out that “although 
the Union did not favor this interpretation, 
it had been forced to accept it since 1946 
since it lacked the bargaining strength to 


change it.” A complete history of nego- 
tiations, as evidenced by minutes or record- 
ings of bargaining meetings, has proved 
valuable in arbitration cases such as these 
to show the intent of the parties and inter- 
pret contractual language.” 


Unions also make use of the arbitration 
process as a pressure tactic wholly apart 
from the grievance at issue. It may set the 
stage for a future claim or a future bargain- 
ing demand. As the late Dean Harry Shul- 
man emphasized: “A good many disputes 
that come to arbitration are deceptive 
Some are deceptive even because they don’t 
really portray what the parties are 
cerned about. They seem to be fighting 
about one thing, and actually it is something 
else which is bothering them. That kind of 
thing happens, at least in my experience, 
quite frequently. A grievance is filed partly 
as a sort of pressure technique. It is filed 
partly in order to lay a foundation for a 
claim subsequently to be made. An arbi- 
trator who doesn’t know and doesn’t sense 
what he is getting into, what a decision one 
way or the other will lead to in the develop- 
ing strategy, might find himself regretting 
subsequently, when he finds out what the 
parties are really after—regretting he made 
that kind of determination.” 


con- 


Despite the well-recognized distinction 
between negotiable and arbitrable 
some professional union representatives are 
now attempting to bypass collective bar- 
gaining completely by encompassing within 
the arbitral process a determination of rates 
of pay under the wage reopener provisions 
of otherwise contracts as well as 
precontract disputes over the basic terms of 
new collective bargaining agreements.” Dur- 
ing the costly Westinghouse Electric Cor- 
poration strike of 1956, for example, the 
International Union of Electrical Workers 
Was successful in obtaining support from 
the governors of six states placing public 


issues, 


ck 


pressure on Westinghouse to submit to an 
arbitration panel the how 
substantial a wage increase 
could afford to give its employees. West- 


decision as to 
management 


* Brickwede Brothers Company, 12 LA 273, 
(1948). 

* Pittsburgh Plate Glass Company, 14 LA 1, 
5-6 (1950): Wetter Numbering Machine Com- 
pany, 14 LA 96, 101-102 (1950). 

* Pan American Airways, Inc., 13 LA 189, 191 
(1949). 

* Davison Chemical Company, FMCS Arbitra- 
tion File No. 57 A 1151 (1957). 

8 See Chrysler Corporation, 13 LA 215, 217 
(149): G. C. Hussey & Company, 5 LA 446, 448 
(1946); Columbia Steel Company, 7 LA 512, 514 
(1947). 
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in Labor Relations, Vol. III, Transcript of Pro- 
ceedings, p. 710-711 (1947), Elkouri, work cited 
at footnote 24. 

* In this connection, compare CFR, Pt. 1404.12 
relating to FMCS arbitration policies and pro- 
cedures and providing: ‘‘In those rare instances 
where arbitrators fix wages or other terms of a 
new contract, the responsibilities involved are 
so grave that the arbitrators are not subject to 
[a specified] fee restriction.” 


inghouse rejected the proposal on the ground 
that it could not delegate to outsiders “with 
no responsibility to the company’s em- 
ployees or stockholders, the right to deter- 
mine the fundamental terms of the union 
agreement under which Westinghouse must 
live for some years.” 

A minority report of the Labor Law Sec- 
tion of the American Bar Association has 
voiced concern over this union strategem of 
circumventing collective bargaining through 
the use of arbitration. The report rea- 
soned that “in every case where the issue 
is properly decided against arbitration there 
has been an attempt by a party to the con- 
tract to substitute an administrative proce- 
dure for collective bargaining on an issue 
that properly could not be reached except 
by bargaining. Those who are old tashioned 
enough and enough devoted to liberty both 
for the workingman and employers to want 
to see bargaining issues settled by free col- 
lective bargaining are very much concerned 
by the tendency to try to by-pass such 
collective bargaining for the purpose of 
attempting to gain in an arbitration what 
could not be gained in mutual give and take 
around the bargaining table. They believe 
in the collective bargaining laws that have 
been enacted and are not willing I'ghtly 
to have bargaining issues evaded under the 
guise of administration.” ™ 


Frequently, the failure of arbitration— 
from management’s standpoint—is traceable 
to the company’s naiveness or lack of skill 
in drafting the arbitration clause itself. “If 
the parties prefer an arbitrator to function 
as a mutual triend, as a labor relations 
psychiatrist, or as a father-contfessor, they 
are privileged to seek out an arbitrator who 
can fulfill such a role,” observes Arbitrator 
Harold Davey. On the other hand: “If 
they prefer an arbitrator to adhere strictly 
to the traditional quasi-judicial approach, 
this can be made clear. It is important 
to the success of the relationship that the 
parties understand and agree upon the type 
of arbitration they want and that they make 
this clear to the arbitrator.” While a 
broad and unrestricted grievance procedure 
is conducive to a fair and prompt hearing 
of all types of employee complaints, manage- 
ment must weigh very carefully the extent 
to which it wtll submit to final and binding 
arbitration, by an outsider, the terms under 


which it operates its plants and directs tts 
work force. 

The jurisdiction of the arbitrator and 
his award should be confined generally to 
employee grievances over the interpretation 
and application of the actual provisions of 
the labor agreement. More specifically, the 
arbitrator should have no authority to add 
to, amend or modify the agreement, to 
interpret any law when alleged noncompli- 
ance therewith is involved in the considera- 
tion of the grievance, to apply the provisions 
of the “anti-strikes and -lockouts” clause 
either for the purpose of securing compli- 
ance or assessing damages, to modify disci- 
plinary action for cause, or to establish or 
alter any wage rate or wage structure. 
The arbitration procedure should also re- 
quire that the question of arbitrability of 
the dispute be initially determined by the 
arbitrator, subject to review by the appro- 
priate courts. The arbitrator’s award on 
the merits of any issue properly before 
him should then be made final and binding 
on all employees, the union and the company. 

The recognition entorceability of 
arbitration agreements and awards have 
frequently been the subject of extended 
litigation. The courts are in conflict on the 
question whether the Fair Labor Standards 
Act (federal wage and hour law) pro- 
hibits arbitration of claims for wages, over- 
time and liquidated damages based on the 
act, and the issue has not yet been settled by 
the Supreme Court.” On the other hand, 
Section 10(a) of the Taft-Hartley Act 
specifically provides that the National Labor 
Relations Board's power to prevent unfair 
labor practices “shall not be affected by 
any other means of adjustment that has 
been or may be established by agreement, 
law, or otherwise.” Applying this provision 
to alleged untair labor pracuces which are 
included in grievances brought to arbitra- 
tion, the NLRB has held that where “the 
proceedings appear to have been fair and 
regular, all parties had agreed to be bound, 
and the decision of the arbitration panel is 
not clearly repugnant to the purposes and 
policies of the Act the desirable objec- 
tive of encouraging the voluntary settlement 
of labor disputes will best be served by 
our recognition of the arbitrators’ award.” ™ 
In a case where an arbitration decision gives 
effect to a practice clearly prohibited by 
the act, however, the Board will disregard 


%3 Report cited at footnote 43, p. 954. 

5 Davey, ‘‘Labor Arbitration: A Current Ap- 
praisal,"’ 9 Industrial and Labor Relations Re- 
view 85, 88 (1955). See, also, Davey, “The 
Proper Uses of Arbitration,” 9 Labor Law 
Journal 119, 121-123 (February, 1958). 
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the award because it is “at odds with the 
statute.” In order to avoid any conflict 
between an arbitration award and an alleged 
violation of a statute when such noncom- 
pliance is involved in the consideration of 
a grievance, it is advisable to exclude the 
interpretation and application of any federal, 
state or local law from arbitral jurisdiction. 
Such an issue properly belongs before the 
administrative agency or judicial forum 


responsible for enforcement of the particular 


statute. 

Under the common law applicable in most 
states, an agreement to arbitrate future dis- 
putes is revocable at any time prior to the 
actual handing d@wn of an award.™ But in 
its landmark Lincoln Mills decision of June 
3, 1957, the Supreme Court ruled that Sec- 
tion 301 of the Taft-Hartley Act empowers 
federal courts to enforce collective bargain- 
ing agreements to arbitrate future labor 
disputes without regard to the law of the 
state in which the court is sitting.” The 
Court adopted the view that Section 301 
permits the federal courts to use their “ju- 
dicial inventiveness” to fashion a new body 
of federal substantive law to apply to such 
actions. In a severe dissenting opinion, 
Justice Frankfurter observed that by the 
majority’s ruling, “This plainly procedural 
section is transmuted into a mandate to the 
federal courts to fashion a whole body of 
substantive law appropriate for the compli- 
cated anél touchy problems raised by col- 
lective bargaining.” He called attention to 
“the vast problems that the Court’s present 
decision creates by bringing into conflict 
state law and federal law, state courts and 
tederal courts,” and concluded that the 
majority Opinion casts “upon the federal 
courts, with no guides except ‘judicial in- 
ventiveness’, the task of applying a whole 
industrial code” and “a federal common law 
of labor contracts” that are “as yet in the 
bosom of the judiciary” and “present haz- 
ardous opportunities for friction in the 
regulation of contracts between employers 
and unions.” 


Labor unions have hailed the Lincoln 
Mills decision as “another important mile- 
stone in the federal-state relationship” and 
as “emphasizing the need for a uniform 
system of national law in the field of labor- 


management relations.” They also view 


it as “a powerful strengthening of labor’s 
hands against employers who have been 
able to flaunt arbitration awards they don’t 
like.” The 1957 report of the Labor Law 
Section of the American Bar Association 
characterizes the Supreme Court’s decision 
as the first major event in a new era of 
federally chaperoned arbitration. The im- 
mediate import of the Lincoln Mills case is 
that for the first time there is clear legal 
precedent to enforce provisions for arbitra- 
tion of future labor disputes, an issue on 
which the federal courts were divided. 
While only time will disclose the full im- 
pact of this ruling on private industrial 
jurisprudence, it is a fair assumption that 
the proprietary right to manage will be 
further subjected to judicial scrutiny and 
encroachment. 

Dean Harry Shulman described labor 
arbitration as “a means of making collective 
bargaining work and thus preserving private 
enterprise in a free government.”™ A real- 
istic defense of the arbitral process by Arbi- 
trator D. Emmett Ferguson adds: “Ii it 
is true that the law is not an exact science, 
then it must, as a natural consequence, 
follow that arbitration is not always perfect. 

sut no arbitrator worthy of the adjective 
‘impartial’ should ever decide the cases 
before him on a mathematical basis allow- 
ing each side its share of wins. The word 
‘arbitrator’ is synonymous with umpire, and, 
in the vernacular of the street, ‘he calls ’em 
as he sees ‘em’ without looking at the score 
While all of us at one time may 
have felt that occasionally the umpire had 
some ulterior motive, that in itself would 
never be sufficient ground for doing away 
with the only system we know.” ™ 


he 


Unsatisfactory as arbitration may be as 
the terminal point in the administration of 
the labor contract, from a management 
point of view, at its impartial best it can 
become an important factor in stabilizing 
bona-fide grievance processing. It is true 
that, as Arbitrator Sidney Cahn observed: 
“An agreement to arbitrate constitutes a 
complete surrender of a company’s right 
to determine the controversy by unilateral 
action or by voluntary agreement or by a 
test of economic strength.”“ It is also a 
fact that arbitration substitutes for the 
considered judgment of management, the 
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judgment of an outsider who lacks the re- 
sponsibility for conducting the enterprise 
or the experience and knowledge necessary 
for making managerial decisions. The value 
of the arbitration process to industrial 
peace is derived from the fact that it is a 
collectively bargained compromise between 
the two extremes of protracted court litiga- 
tion and the costly economic counterweapons 
of the strike and the lockout as a timely 
and orderly means of settling unresolved 
employee grievances arising out of manage- 
ment’s administration of the labor contract.” 


Inroads Through Partisan 
Government Intervention 


Partisan government intervention in labor- 
management relations can also be credited 
with an assist in organized labor's invasion 
of management's vested right to operate its 
business. For example, during World War 
II, the National War Labor Board was 
created by executive order of the President 
and given authority to finally dispose of 
labor disputes which might impede the 
effective prosecution of the war. The ma- 
jority decisions of the labor and _ public 
members of this tripartite board contributed 
more than any other single factor to the 
growth of compulsory union membership as 
a condition of employment in America, The 
employer members of the board repeatedly 
dissented from these orders on the ground 
that “ultimately such a policy leads to union 
shop, closed shop, control of hiring and 
finally, the transfer to others of the rights 
and obligations of management.” Although 
even that undisputed friend of labor unions, 
the late Franklin D. Roosevelt, while Presi- 
dent of the United States publicly denounced 
compulsory unionism, federal government 
approbation continued. As a result, today 
more than 85 per cent of all labor contracts 
contain a union shop provision, or some 
modifed version of it. 


Following the pattern established in the 
war years, a President of the United States 
placed the power of government behind 
Philip Murray’s famous fight, in 1952, for 
higher wages and compulsory union mem- 
bership in the steel industry. Negotiations 
between the United Steelworkers and the 


basic steel industry were at an impasse 
when Murray accepted President Truman’s 
request to submit the dispute to the Wage 
Stabilization Board, with the understanding 
that the President would not invoke the 
Taft-Hartley Act’s injunctive processes at 
a later date. After three monihs of hear- 
ings the WSE, over the objection of its 
six employer members, recommended a 
wage package totaling 26 cents an hour and 
flagrantly abused its function by further 
advocating a union shop proviston. When 
the chairman of the WSB was asked to 
justify this latter flight into jurisdictional 
fantasy, he confessed “we were boxed in.” 
Although under tremendous pressure from 
public acceptance of the “impartial” WSB 
findings, the industry refused to capitulate 
and President Truman retaliated by setzing 
the steel plants in the name of the United 
States Government. The seizure order was 
immediately subjected to judicial review 
and, on June 2, 1952, the Supreme Court 
affirmed the April 20 ruling of District 
Court Judge Pine that the President had 
exceeded his constitutional powers and 
illegally usurped the authority of Con- 
gress.” The steel plants were returned to 
their private owners, and Congress specif- 
ically revoked the alleged powers invoked 
by the WSB in the steel case. In exchange 
for reluctant government approval of a price 
increase averaging $5.65 per ton, the steel 
industry finally settled the dispute by grant- 
ing a wage package of 22 cents an hour and 
a modified closed shop provision of doubtful 
legality. 

The editors of Time placed the responsi- 
bility for this national crisis squarely upon 
the President of the United States: “Seven 
months ago, when the steel strike was im- 
minent, Harry Truman felt the tug of all 
the complex influences which have grown out 
of organized labor’s long kinship with the 
Democratic Party. He reacted instinctively 
—i. e., with reckless political partisanship. 
He abondoned Government's position of im- 
partiality to rush to the side of labor, and 
in doing so, he tumbled into a constitutional 
crisis. He displayed an uncanny talent for 
demanding negotiations when they had no 
chance to succeed, for upsetting negotiations 
when the prospects were promising. He 
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refused to use the Taft-Hartley law. The 
net result was a seven-month cataclysm 
in U. S. life.” 

Obedience exacted by government com- 
pulsion can never be a substitute for free 
collective bargaining. Labor relations will 
be best managed when worked out in bona- 
fide negotiation between employers and the 
representatives of employees, without gov- 
ernment’s interference except in cases of 
genuine national emergency. The 1957 re- 
port of the Secretary of Labor’s Advisory 
Committee on Labor-Management Relations 
concluded: “Experience has demonstrated 
that when alternatives to the pressures of 
collective bargaining are provided by gov- 
ernment for arriving at labor-management 
agreements, collective bargaining suffers and 
there is a tendency to rely more and more 
on the alternative.” NLRB Member Stephen 
Bean recently remarked that “when the 
thumb of government is placed upon the 
scales in favor of any segment of society 
it is only a matter of time when it becomes 
necessary to counterbalance the weights lest 
the preferred group begin to take on the 
mantle of government itself.” President 
Eisenhower's state-of-the-union message to 
Congress on February 2, 1953, summed up 
the “hands off” nonpartisan policy of his 
administration towards union-management 
controversies. It should be the policy of 
every government administration at federal, 
state and local levels: “Government can do 
a great deal to aid the settlement of labor 
disputes without allowing ttself to be em- 
ploved as an ally of either side. Its proper 
role in mdustrial strife ts to encourage the 
processes of mediation and conciliation. These 
processes can successfully be directed only by 
a Government free from taint of any suspicion 
that it is partial or punitive.” 

The partisan attitude of the executive 
branch of the government toward organized 
labor during the New Deal-Fair Deal era 
was reflected in the administration of the 
federal labor law by the National Labor 
Relations Board. On the floor of the Senate 
on June 4, 1951, Senator Robert A. Taft 
voiced his concern over the prolabor bias 
of the NLRB and remarked that “the gen- 
eral effect of their decisions has been to 


whittle away some of the basic principles of 
the law.” Joseph Wells, a former associate 
general counsel of the NLRB, testified 
before the Senate Labor Committee on 
April 30, 1953, that “under the Taft-Hartley 
Act the Board has narrowed the rights of 
management and the duties of labor which 
Congress defined in that Act.” Mr. Wells 
reminded the committee that in 1947 the 
NLRB had testified before it in opposition 
to “almost every word, sentence, and para- 
graph” of the bills that became the Taft- 
Hartley Act, “yet it was to that same Labor 
3oard that Congress entrusted the admin- 
istration of Taft-Hartley.” He cited case 
after case in which the Board had twisted 
beyond recognition the Congressional intent 
as expressed in the act itself. 

Even the federal courts, when called upon 
to enforce the NLRB’s injunctive orders 
against employers during that era, felt im- 
pelled to chastise Board personnel for their 
partisanship. In NLRB v. McGough Bakeries 
Corporation, for example, the Fifth Circuit 
remanded an unfair labor practice case to 
the NLRB with the instruction that “sworn 
testimony cannot be over-ridden by suspi- 
cion or by slight circumstances that may 
be given another color.””. The court pointed 
out that the Board’s trial examiner “with 
complete consistency found every witness 
for the Union reliable and truthful, and 
every opposing witness, whether the Com- 
pany’s president and supervisors, or the 
Independent's adherents, untruthful and un- 
reliable. Even witnesses called by the Board 
were reliable when they testified favorably 
to the Union, but otherwise not reliable.” 
In NLRB v. Rockaway News Supply Com- 
pany, the Supreme Court rebuked the Board 
with the observation: “Substantive rights 
and duties in the field of labor-management 
do not depend on verbal ritual reminiscent 
of medieval real property law.” The court 
decisions are replete with similar judicial 
observations on injustices to management 
in the NLRB’s rulings, such as its findings 
of fact based upon “inference piled on infer- 
ence,” * its “arbitrary and capricious” ac- 
tions ™ “inconsistent with the principles of 
equity” “* and founded on “suspicion and 
conjecture and a kind of cloak and dagger 
process of reasoning,” its “curious di- 
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versity of conclusion” ™ and its injunctive 
orders “just as immoral and inequitable in 
labor as in any other human relations.” 


When—as undoubtedly has happened from 
time to time—such false or biased reasoning 
goes undetected and is reflected in court 
decisions on crucial labor-management issues, 
it inevitably results in judicial usurpation 
of management prerogatives. Judging from 
a close reading of the major policy decisions 
of the “Eisenhower” Board and the criticism 
of some of these rulings alternately by labor 
and management, it would appear that the 
NLRB is currently adopting a more objec- 
tive approach in its enforcement of the na- 
tional labor law. It is imperative that the 
personnel of an agency so concerned with 
the avoidance of industrial strife as the 
NLRB shall be fairminded, free of bias and 
imbued with the single purpose to entorce 
the intent of Congress to set forth in the 
act of its creation. 


Inroads Through Monopoly Power 
and Legal Immunities 


Through federation and centralization of 
authority in regional, national and interna- 
tional organizations, labor unions have 
amassed such tremendous economic and 
financial power that some of their profes- 
sional leaders have not hesitated to replace 
bona-fide collective bargaining with coercion, 
violence, extortion and embezzlement. They 
impose upon employers labor contracts con- 
taining restrictions on legitimate manage- 
ment functions about which there was no 
pretense of bargaining. They even destroy 
the right of some employers to engage in 
business. 

The extensive hearings of the McClellan 
Subcommittee of the Senate Labor Com- 
mittee serve to highlight testimony that 
has been accumulating before Congressional 
committees over the past several years 
disclosing the legal immunities and monopo- 
listic practices of labor unions. A political 
double standard exists under which individ- 
ual and corporate malpractices are regulated 
and restrained, but comparable activities 
of labor organizations are excused. There 
is a long record of restraints of trade and 
price-fixing, allocation of the territory in 
which businessmen can operate, feather- 
bedding, banning of new products and 
processes, restriction of the competition of 


employers who are in disfavor, and other 
practices which are morally and _ legally 
indefensible when engaged in by any institu- 
tion other than a labor union. In _ the 
building and construction industry, the right 
to do business is openly controlled by 
organized labor. Throughout almost every 
area of the United States, construction 
trade unions decide which employers will 
be allowed to operate, whom management 
will be permitted to hire, what the working 
conditions will be and from whom employers 
may receive materials and supplies. Similar 
conditions exist in shipping, stevedoring, 
trucking, the musical and entertainment 
field, and the garment industry, among 
others. 


in Hunt v. Crumboch the Supreme Court 
condoned and sanctioned such monopolistic 
activities by a labor organization. It ruled 
that a union has the legal right ‘to drive an 
employer out of business regardless of “the 
rightness or wrongness, the selfishness or 
unselfishness of the end of which the par- 
ticular union activities are the means.” In 
his dissent, Justice Jackson observed that 
the decision “sustains the claim of a union 
to the right to deny participation in the 
economic world to an employer simply be- 
cause the union dislikes him” and “permits 
to employees the same arbitrary ‘dominance 
over the economic sphere which they con- 
trol that labor so long, so bitterly and so 
rightly asserted should belong to no man.” 
The majority opinion conceded: “Had a 
group of petitioner’s business competitors 
conspired and combined to suppress peti- 
tioner’s business by refusing to sell goods 
and services to it, such a combination would 
have violated the Sherman Act.” * 

A realistic approach to the legislation 
which is necessary to cope with the grave 
problem of union monopolistic practices and 
immunities from law should recognize that 
unions have a valuable function to perform 
which our industrial society has accepted. 
Justice Frankfurter has tersely reminded, 
however, that a labor organization is a 
means to an end, not an end in itself: “A 
union is no more than a medium through 
which individuals are able to act together; 
union power was begotten of individual 
helplessness. But that power can come into 
being only when, and continue to exist only 
so long as, individual aims are seen to be 
shared in common with the other members 
of the group. it is an easy transition 
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to thinking of the union as an entity having 
rights and purposes of its own.” ™ 

In the exercise of this legitimate function 
as the collective bargaining representative 
of employees, it is contrary to the public 
interest for labor unions to be immune from 
the equal application of the laws and over- 
ride the concurrent rights of individuals, the 
public at large, and employers, since these 
are the very source and justification for 
organized labor's existence. A recent re- 
port by a group of labor relations consult- 
ants, under the chairmanship of Professor 
Leo Wolman of Columbia University, con- 
cludes: “In the American system of govern- 
ment by law, no principle is more essential 
to the protection of our way of life than 
the principle of equality under the law. To 
this principle, American unions, in common 
with all other American institutions, should 
be required to submit. If, therefore, it is 
the policy of this country to outlaw monop- 
oly and monopolistic practices, there is no 
ground for granting unions, the most power- 
ful of our concentrations of economic power, 
special rights and dispensations.” ™ 

Toward this end, legislative reforms must 
be enacted to eliminate monopolistic union 
practices through the development of anti- 
monopoly labor laws comparable to those 
governing business combinations in. restraint 
of trade and placing emphasis on union auton- 
omy at the local level. These laws should 
require that every labor agreement be negoti- 
ated on an individual plant basis or subdivision 
thereof under National Labor Relations Board 
rules governing determination of the appro- 
priate collective bargaining unit. “Stranger” 
picketing, secondary boycott activities injuri- 
ous to neutral third parties, and compulsory 
union membership should be expressly pro- 
hibited. Congress must also eliminate thé 
judicial “no man’s land” in labor disputes cre- 
ated by the Supreme Court’s “Guss” decision ™ 
by clearly dehmiting the area of federal regu- 
lation and restoring to the 48 states their con- 
stituttonal right to regulate local disputes and 
to thetr citizens. 


tot 


afford judictal relte} 


Inroads Through Communist- 
and Socialist-Infiltrated Unions 


Today we live in a world divided by an- 


tagonistic philosophies. One is based upon 
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man’s dignity as a human being, the other 
upon atheistic communism. If communism 
or its amicable ally, socialism, succeeds in 
America, the workingman will lose the right 
to possess the fruits of his labor and the 
employer's right to manage will yield to the 
government. As reported in a Russian Gov- 
ernment edict, “the interests of the worker 
are the same as the interests of production 
in a socialist state” and collective bargain- 
ing agreements are designed to be the 
“juridical form of expression of this unity.” ™ 
Such labor contracts are not the result of | 
collective bargaining but, as the United 
States Department of Labor has observed, 
“when the Soviet Government faced the 
task of postwar rehabilitation of its econ- 
omy, it preferred to give decreed labor con- 
ditions the appearance of an agreement.” ™ 
It is an established fact that the 
national communist conspiracy considers the 
institutions best 


inter- 


labor union as one of the 
suited to the accomplishment of its plan 
of world revolution. In the words of 
Lenin: “It is necessary to resort to all sorts 
of devices, maneuvers, and illegal methods, 
to evasion and subterfuge, in order to pene- 
trate into the trade unions, to remain in 
them, and to carry on communist work in 
them at all costs.” Nor was Lenin merely 
theorizing, for—by his own admission—the 
Bolshevist Revolution could not have lasted 
two weeks without the aid of organized 
labor. Communist literature over the last 
25 years clearly indicates that there has 
been no departure from this fundamental 
tactic. Party directives stress the absolute 
necessity for communists to work in, and 
control, American 


whenever possible to 


labor unions. 

have carefully 
extent of this 
ipholding the 
afh- 
the 


the 


Congress and the courts 
examined the nature and 
communist penetration. In 
constitutionality of the noncommunist 
davit provision of the Taft-Hartley Act, 
federal courts reaffirmed that 
purposes of the communist party is to destroy 
democratic institutions and that infiltration 
steps 


“one ot 


into labor unions is one of the first 


in the process.” ™ At the present time, some 


of our most powerful unions representing 
employees engaged in industries critical to 
the national defense are deemed by various 

“ P. S. Guss v. Utah Labor Relations Board 
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“ As quoted in Elements of Soviet Labor Law, 
Bulletin No. 1026 (United States Department 
of Labor, 1£51). p. 5 

* Bulletin cited at footnote 82 

“ Case cited at footnote 76. aff'd. 15 
CASES © 64,587, 334 U. S. 854 (1948) 


LABOR 


203 


Congressional committees to be communist 
dominated. As recently as August, 1957, 
Senator Roman Hruska publicly reiterated 
that the Internal Security Subcommittee 
has established “communists are indeed in- 
filtrating the mainstream of American labor.” 
He named four international unions as “re- 
maining steadfast under communist control.” 


The tactics of this international con- 
spiracy and the proximity of the danger 
were described by Senator John Marshall 
Butler of Maryland while serving on the 
Internal Security Subcommittee, in an ad- 
dress to the Senate on July 8, 1953: “The 
communists’ work is accomplished by the 
very fact that although small in number, they 
are highly trained, sternly disciplined, shock 
troops of the Great Conspiracy. Taking 
advantage of the average American’s lax- 
ness in attending his union meetings, the 
small communist cell arrives early at the 
union meeting and stays late. It is well 
schooled in parliamentary procedure and 
debate, and places its members in strategic 
‘diamond’ formations to control the meet- 
ing. Each member is trained to carry out 
a specific assignment. The cell uses its 
superior knowledge of maneuver and tactic 
to guide the policy determinations of the 
much larger labor union. The vast majority 
of the workers in plants controlled by the 
communists are, of course, loyal Americans. 
But the control of jobs, grievances, and 


bargaining by the communist minority act- 
ing as officers of these unions makes it 
next to impossible to loosen their grip on 


the unions. A tight control is kept over 
every key union post and avowed com- 
munists serve as shop stewards. Party-liners 
pack union meetings and break up assem- 
blies of workers who have the courage to 
take the initiative to get out from under 
the grip of the communists . .. . The 
agents of communism do not always work 
for the contracting company and so they 
do not require security clearance, which 
they would not be able to obtain because 
of their communist connections. But they 
can and have called slow-downs and ‘quickie 
strikes’ to harass management and reduce 
production. They can obtain restricted in- 
formation for transmission to communist 
belts. They can and have struck first and 
taken up the grievance after the demonstra- 
tion. Specialized plants making vital com- 
ponents or end products can be made to 
slow down or shut down at the will of the 


communist agents who have only to give the 
word or the sign, thus bringing to a stand- 
still production in an entire industry.” 


The neoteric efforts of the American Fed- 
eration of Labor and the Congress of In- 
dustrial Organizations to expel communists 
and communist-dominated unions from their 
ranks should not be minimized. The fact 
remains, however, that since 1954 the com- 
munist party has been transferring many 
persons under its discipline from unions it 
controls to unions it hopes to control. Fed- 
eral Bureau of Investigation Chief J. Edgar 
Hoover recently warned that the communist 
party has opened a new recruiting drive 
among young Americans, with the objective 
of placing them in key labor union posi- 
tions. It is also a fact that the unions 
which have been expelled from the AFL 
and the CIO because they were communist 
dominated are still functioning. Employers 
in some of our strategic defense industries 
are required under the Supreme Court’s 
interpretation of Section 9(h) of the Taft- 
Hartley Act to recognize and bargain with 
these unions as the representatives of thou- 
sands of loyal American workers.” 


Effective defense against the international 
communist conspiracy requires the com- 
bined efforts of the labor union movement, 
industry, and the public, together with ade- 
quate legal machinery vested in the proper 
authority. Section 9(h) of the Taft-Hartley 
Act should be amended by Congress to 
require every union official, agent, and rep- 
resentative to swear he is not a member 
of the communist party or a communist- 
front, communist-action, or communist-in- 
filtrated organization, as those terms are 
defined in the Subversive Activities Control 
Act. The amendment should also provide 
that noncompliance with the affidavit re- 
quirements of Section 9(h) shall deprive the 
noncomplying union of all procedural and 
substantive rights and benefits of the Taft- 
Hartley Act. 


Elaborate review procedures delaying final 
determinations indefinitely have proved the 
Communist Control Act of 1954 to be 
equally ineffective in combating the com- 
munist infiltration of American labor unions. 
Under the original Butler bill (S. 1606), 
the Subversive Activities Control Board 
was given the authority to investigate a 
charge of a communist-dominated or -con- 
trolled labor organization. If the SACB’s 
preliminary investigation indicated the charge 
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to be meritorious, it would issue an inter- 
mediate suspension order providing that 
such union should immediately become in- 
eligible to act as exclusive bargaining agent 
or be the recipient of any procedural or 
substantive benefits of the Taft-Hartley 
Act. If, after a formal hearing, the SACB 
reaffirmed the validity of the charge, it 
would then make permanent the intermedi- 
ate suspension order. The Butler bill fur- 
ther provided that this disqualification of a 
communist-dominated labor union should 
not render void any collective bargaining 
contract previously executed between such 
labor union and any employer, insofar as 
the contract bestowed rights and obligations 
upon the employees and the employer. The 
Communist Control Act of 1954 should be 
amended by Congress to conform with the 
original legislative bill as introduced by 
Senator John Marshall Butler in 1953. 


The economic objectives of socialists and 
communists are identical: abolition of pri- 
vate property, and government ownership 
and control of the means of production. 
The socialists would attain this goal by 
executive, legislative and judicial fiat; the 
communists by whatever strategy is most 
opportune, including violent overthrow of 
the existing republic and mass murder of 
its leaders. One of the great dangers of so- 
cialism is that it paves the way for com- 
munism. The communists use socialism as 


an impenetrable disguise. Their pattern of 
conquest is increasingly becoming, first, the 
establishment of socialist governments, fol- 
lowed by seizure of key positions, and end- 
ing finally in a comparatively bloodless coup 


d'état. Former President Herbert Hoover 
observed, in an address on the occasion of 
his eightieth birthday: “In the Iron Curtain 
countries, it was the socialist intellectuals 
who furnished the boarding ladders by 
which the communists captured the ship 
of state.” Paying homage to this new tech- 
nique is the hypocritical preamble to the 
recently revised constitution of the United 
States communist party: “The communist 
party holds that there are various roads to 
socialism, and that the working people of 
our nation will find their own road. We 
advocate a peaceful, democratic road to 
socialism through the political and economic 
struggles of the American people within the 
developing constitutional process.” 


Although socialists as a party have never 
been politically effective in the United 
States, their influence and that of their left- 
wing fellow travelers has had a tremendous 


impact on our great nation. The actions of 
some of the most powerful leaders of the 
American labor union movement show con- 
sistent adherence to the socialist ideology. 
In the 1930's, for example, a young and 
immature Walter Reuther is reported to 
have been a member of the socialist party, 
to have supported Norman Thomas for 
President of the United States, and to have 
written friends in Detroit while working 
at an industrial plant in Russia: “Carry on 
the fight for a Soviet America.”™ Some 
25 years later, on January 5, 1958, United 
Mine Workers President John L. Lewis 
described Mr. Reuther in a nationally tele- 
vised interview as “an earnest Marxist in- 
ebriated by the exuberance of his own 
verbosity.” 

Mr. Reuther’s latest bargaining demand 
on the “Big Three” of the automobile in- 
dustry is removed from the realm of in- 
credibility by a newly assessed strike fund 
which is expected to reach $55 million. The 
UAW president proposes subjecting to union 
codetermination the proper distribution of 
corporate earnings and the proper level of 
corporate prices. As a sportive alternative 
or adjunct, he recommends to Congress that 
the three “socially irresponsible” auto man- 
ufacturers be required to defend their ‘“ex- 
orbitant profits” and justify all proposed 
price increases publicly before the inevitable 
federal government agency, an embryo 
Office of Price Administration. 

To assist in the attainment of their under- 
lying objective, the socialist labor leaders 
surround themselves with dedicated groups 
of professional propagandists who share 
their dream of an “international super- 
state.” Subtly and patiently, these ideologists 
indoctrinate the rank-and-file membership 
of their unions through carefully planned 
and cleverly slanted union publications. 
Their every move is a step toward this 
goal, whether it be at the bargaining table; 
in the press; on public platforms; at the 
polls; or inside legislative halls, executive 
mansions or judicial forums. 


The American private enterprise system 
is no less jeopardized by the socialists and 
their leftist entourage than by the com- 
munists. As FBI Chief J. Edgar Hoover 
pointed out in a speech at Valley Forge 
in 1957, ultraliberals, though often sincere, 
are the ready tools of the international com- 
munist conspiracy. In this ultimate battle 
for men’s minds, employers must provide 
spokesmen to state the case for capitalism 


% Nation’s Business, October, 1957. 
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and our republican form of government 
persuasively and in terms that can be under- 
stood by workingmen. The labor union move- 
ment is not afraid to “educate” employees on 
economic, political and social issues. Industry 


must show the same courage and speak up in 
defense of management's inherent right to 
manage in a free and competitive society. 


Inroads Through Proprietary 
Interest in Business Enterprises 


Some unions have recently begun to explore 
a new means of gaining their goal of co- 
determination of management functions. It 
simply entails the purchase of a proprietary 
interest in the companies whose employees 
they are seeking to organize or already 
represent. For some time it has been a 
union tactic to obtain a few shares of 
stock in each company with which it bar- 
gains so that, as Walter Reuther told dele- 
gates to the 1949 United Auto Workers 
convention, “our research department could 
sit in on every stockholders’ meeting and 
see if we could not peek behind the iron 
curtain.” Over the years, a few unions 
have owned and operated their own hos- 
pitals, grocery and clothing cooperatives, 
banks and insurance companies. Such busi- 
nesses were established primarily to provide 
at low cost to union members a particular 
service or product which was unavailable 
or highly priced. Generally, in these enter- 
prises, unions were not competing with em- 
ployers whose employees they represented 
or sought to represent as bargaining agents. 


Recent business dealings of labor unions 
indicate that important changes are taking 
place, however, financed by the accumula- 
tion of enormous cash assets. There is a 
definite trend away from the traditional 
union practice of investing these dollars 
exclusively in government bonds and real 
estate. Organized labor is showing a grow- 
ing interest in placing part of its surplus 
funds in the securities of private industry. 
The percentage of union investments in 
stocks has risen from 1.6 per cent of total 
assets to an estimated 15 per cent within 
the past five years. Public hearings before 
the McClellan and Douglas Subcommittees 
of the Senate Labor Committee have served 
to expose the extent to which unions have 
become a new type of fiduciary investor, 
comparable to investment trusts, insurance 
companies, banks and company-administered 
pension plans. 


Employers are now contributing nearly 
$6 billion a year toward welfare and pension 
funds for their employees, according to the 
National Industrial Conference Board, and 
many such trust funds are administered solely 
by unions. The total sum of these fiduciary 
investments in common stocks alone amounts 
to some $40 billion, and this total grows 
yearly under union bargaining pressures for 
increased hospitalization, medical, retire- 
ment and death benefits. Initiation fees 
and membership dues collected from more 
than 18 million members are another major 
source of union income. During the last 
decade, fiduciary institutions as a group 
have become the most important single 
factor in the ownership of American in- 
dustry. In many companies the only large 
stockholders are institutional trustees, but 
they have seldom used their proprietary 
interest to influence or control management 
decisions. A matter of concern to the future 
of the American free enterprise economy is 
the wnpact of these new union fiduciary in- 
vestors on the actual management of industry. 


Under the law of trusts and the adminis- 
tration of trust property, the trustee’s duty 
is exclusively to his trust. He is much 
more than the mere agent of the beneficiary 
or the trust estate. He is bound to exercise 
the utmost good faith in all concerns of the 
trust, whether it be in dealing with the 
trust property itself or with the beneficiary 
of the trust in matters concerning the trust. 
The trustee cannot make any personal profit 
out of the use of the trust property or 
obtain any advantage, direct or indirect, by 
its purchase or sale. Any act which appears 
to be in the interest of the trustee instead 
of the trust estate will constitute a breach 
of trust for which the remedies are as com- 
plete as a court of equity can provide. The 
rights of the beneficiary and the duties, 
powers and liabilities of the trustee are all 
controlled by the provisions of the trust 
instrument under the scrutiny of the equity 
courts. So extreme is the fiduciary duty of 
the trustee to the trust estate that any 
breach is regarded as constructively fraudu- 
lent and, at the option of the beneficiary, 
will be set aside.” 


These canons of law governing the ad- 
ministration of trust property have seldom 
been applied to labor unions or their offi- 
cials who administer the huge cash funds 
held by the unions in trust for rank-and- 
file members. Therefore, when a labor or- 
ganization invests its members’ dues or 


% New York Times, July 11, 1949. 
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other contributions to such fiduciary funds 
in corporate voting stock, the customary 
stockholders’ rights vest in the union. Under 
corporation law, this proprietary interest 
legally entitles the union-stockholder to 
vote on management decisions at corporate 
meetings, to take part in the election of 
directors, to inspect corporate books and 
records irrespective of its reasons or mo- 
tives, and to participate in dividends and 
profits. If the union owns a majority of 
the voting stock, it assumes control of the 
corporation. If the union is a minority 
stockholder, it may seek to enjoin through 
court procedure any action of management 
which it regards as fraudulent, wtra vtres, 
or prejudicial to the best interests of the 
corporation and its stockholders. In large 
corporations, as little as a 10 per cent stock 
ownership can often be a controlling factor. 
In tact, all that was required to convince 
the present Supreme Court that an acquisi- 
tion in 1917-1919 by E. I. du Pont de 
Nemours & Company of a minority stock 
interest in General Motors Corporation be- 
came, 38 years later, an illegal business 
combination in restraint of trade under the 
Clayton Anti-Trust Act was “a reasonable 
probability” that some advantage may be 
obtained in the future as a result of Du 
Pont’s stock interest.“ 


So far, most unions 
their way cautiously in this new investment 
field, permitting banks and investment houses 
to control their stocks But according 
to Victor Riesel, nationally syndicated labor 
analyst, “it Is a very safe prediction to say 
that before too long union officials will 
make those heavy investments themselves 
and vote on company decisions themselves.” ” 
There is already evidence that some union 
fiduciary investments are not being made 
for the sole purpose of capital appreciation. 
On occasion, these proprietary privileges 
have been exercised for the personal gain 
of union officers or the union itself, as 
opposed to the best interests of rank-and- 
file union members or the legitimate rights 
of employers and the public at large. They 
have been used to induce an employer to 
bargain with the union without the consent 
of employees through a secret-ballot elec- 
tion. They have also been used to gain union 
participation in internal management functions. 


seem to be feeling 


Congressional testimony has exposed the 
fact that one wealthy and powerful union 
loaned $1,500,000 to assist incumbent man- 


agement in a stock proxy fight for control 
of a company that builds many of the truck 
trailers the union members drive. A year 
later, this same union bought over $1 million 
worth of a chain department store’s stock 
during another proxy battle. The union, at 
the time of its stock purchase, was attempt- 
ing to organize some 10,000 employees in 
the chain’s retail outlets. Upon purchase 
of the stock, the company recognized the 
union-stockholder as exclusive bargaining 
representative for the 10,000 employees 
without allowing them to express their 
choice in a secret-ballot election, and pro- 
ceeded to negotiate a labor contract with 
the union. As soon as the contract was 
signed, the union announced that stock 
proxies for its 13,000 shares would support 
incumbent management in the ownership 
battle. Another company’s management was 
actually held in office by the union repre- 
senting its employees through purchase of 
sufficient stock to prevent a rival compan) 
from gaining control of the enterprise. 
The McClellan Subcommittee of the Senate 
Labor Committee has dramatically shown 
that a number of labor unions and _ their 
officials are finding it personally profitable 
to operate a labor organization and several 
business ventures at the same time. Their 
companies frequently buy from, sell to, or 
otherwise deal with, enterprises whose em- 
ployees the union is seeking to organize 
or already represents. Some union officers 
or their close relatives are co-owners of the 
very companies that operate under labor 
contracts with their union. 
The conflict-of-interest issues which in- 
evitably arise from these circumstances are 
irreconcilable with our free enterprise sys- 
tem. In the opinion of the labor analyst 
for the New York Times, A. H. Raskin: 
“This ability to sit comfortably at both 
sides of the bargaining table’ without an) 
feelings of ambivalence is in many ways the 
most disturbing of all union manifestations 
; for it reflects, in microcosm, the omin- 
ous possibility that our great power aggrega 
trons of labor and industry are moving in the 


direction of collusive arrangements.” ” 


Mutually Exclusive Rights 
of Management and Labor 


The mutually exclusive rights of labor and 


management were recognized and delineated 
by Congress in the enactment of the national 


v. E. I. du Pont de Nemours & Com- 
1 L. Ed. 1057, 1074, 1077 


pany, 353 U. S. 586. 
(1957). 
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labor relations law. In its declaration of 
policy, the Taft-Hartley Act sets forth its 
unequivocal purpose “to prescribe the legiti- 
mate rights of both employees and employ- 
ers in their relations affecting commerce 

. . [and] to provide orderly and peaceful 
procedures tor preventing the interference 
by either with the legitimate rights of the 
other . 


This fundamental principle is effectuated 
through specific provisions of the act. Sec- 
tions 7 and 8&(a)(1) and 8(b)(1)(B) protect 
the reciprocal rights of employees and em- 
ployers to select their own bargaining rep- 
resentatives, while Sections 8(a)(5) and 8(b) 
(3) proscribe as unfair labor practices a 
refusal by either to bargain collectively with 
the representatives of the other. Section 
14(a) provides that no employer whose 
activities affect interstate commerce is under 
any legal obligation to bargain collectively 
with supervisory personnel. A supervisor Is 
defined in Section 2(11) as “any individual 
having authority, in the interest of the em- 
ployer, to hire, transfer, suspend, lay off, 
recall, promote, discharge, assign, reward, 
or discipline other employees, or responsibly 
to direct them, or to adjust their grievances, 
or effectively to recommend such action.” 
Section 9(b)(3) eliminates the potential con- 
flict in the loyalty of guards to their fellow 
employees as opposed to their duty to en- 
force rules to protect the property of their 
employer and the safety of persons on the 
employer’s premises by forbidding the in- 
clusion of guards in bargaining units with 
other employees. Section 2(3) provides that 
any individual employed by his parent or 
spouse is not an “employee” within the 
meaning of the law. In applying this defini- 
tion to representation cases, the NLRB has 
ruled that such individuals and other close 
relatives of management will be excluded 
from rank-and-file bargaining units when 
it is shown that they enjoy a special status 
allying their interests to those of manage- 
ment.” 


Significant Congressional recognition of 
the basic conflict in interests between labor 
and management is also contained in Sec- 


tion 8(a)(2) of the act. This provision pro- 
scribes as an unfair labor practice any type 
of employer participation in the formation 
or administration of a labor organization. 
Financial support to a union, such as a loan 
to defray union expenses, is expressly for- 
bidden.” Illegal employer interference may 
be inferred from a course of conduct, even 
though no overt acts are proved.“ When 
the NLRB finds evidence of employer par- 
ticipation in internal union affairs, it orders 
recognition withheld from the union until it 
has been certified to represent the employees 
following a secret-ballot election conducted 
under Board auspices.” If the Board finds 
that an employer's interference has extended 
to the point of domination of the labor or- 
ganization, it orders a complete disestab- 
lishment of that organization.” This drastic 
action has been required by the Supreme 
Court even though the employees expressed 
a desire to continue to be represented by the 
organization in question.” The Third Cir- 
cuit concluded in a similar situation that 
“collective bargaining is nothing less than a 
sham and a delusion when the employer sits 
on both sides of the table by reason of his 
domination of a particular organization with 
which he deals.” * 

The NLRB, in carrying out its statutory 
function of determining the unit appropriate 
for the purposes of collective bargaining, 
has also administratively recognized the di- 
vergent interests of management and labor. 
The Board is guided by the fundamental 
concept that all employees having a sub- 
stantial mutuality of interest in wages, hours 
and working conditions should be appro- 
priately grouped in a single bargaining unit. 
The type of unit found appropriate may be 
departmental, craft, plant-wide, multiplant 
or multiemployer, depending upon the cir- 
cumstances in the specific case. Regardless 
of the size of the unit found appropriate, 
however, the Board administratively excludes 
managerial personnel who determine and 
carry out company policies and employees 
who act in a confidential capacity to persons 
exercising managerial functions in the field 
of labor relations. The exclusion of these 
employees from rank-and-file bargaining 


* P. A. Mueller and Sons, Inc., 105 NLRB 552 
(1953): American Steel Buck Corporation, 107 
NLRB 554 (1953): Goettl d. b. a. International 
Metal Products Company, 107 NLRB 65 (1953). 

% Sec. 8(a)(2). See also Coal Creek Coal Com- 
pany, 97 NLRB 14 (1951), enforced or this point, 
23 LABOR CASES £ 67,579, 204 F. (2d) 579 (CA-10, 
1953). 

*% United States Truck Company, Inc., 11 
NLRB 706, 714 (1939), enforced on this, point, 
5 LaBor CASES 60,877, 124 F. (2d) 887 (CA-6, 
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units is solely a matter of the Board's 


discretion.” 


Although the NLRB has ruled that stock 
ownership in a corporate employer's busi- 
ness does not per se disqualify an employee 
from inclusion in a bargaining unit with 
nonstockholder employees,” the Board does 
administratively exclude such employee- 
stockholders where their proprietary interest 
ts of such a nature as to give them a potential 
votce in the formulation and determination of 
corporate policy. In the Brookings Plywood 
case, for example, stockholder-employ ees 
who owned approximately 50 per cent of the 
outstanding voting stock, held preferential 
employment rights, received higher wages, 
and had a separate grievance procedure, 
were excluded from the bargaining unit be- 
cause of their “divergent” interests. The 
Board reasoned as tollows 


“While it may be argued in this case that 
since each stockholder has only 1/250 of all 
the votes the probability of his having an 
effective voice in the making of corporate 
policy is small, nonetheless, 113 of the 117 
employees in the plywood plant are stock- 
holders. That such a large homogeneous 
group of stockholders may influence man- 
agement policies is not a remote possibility 
in this case. 

“Though to date there has been no dis- 
tribution of profits, we recognize that stock- 
holders, who are interested in maximizing 
profits, would favor minimizing costs, in- 
cluding that of the nonstockholder labor, 
whereas the representative of the latter would 
constantly seek to obtain higher wages for 
its members.” Similarly, in the case of a 
corporation which was owned in equal shares 
by 208 shareholder employees, the Board 
excluded these stockholders from a unit of 
140 nonstockholder employees.™ 


To further insure fair and impartial rep- 
resentation of the interests of rank-and-file 
employees, one of the basic principles spelled 
out by the National Labor Relations Board 


” Ford Motor Company, 66 NLRB 
(1946): B. F. Goodrich Company, 115 
722 (1956) 

™ Coastal Plywood & Timber Company, 102 
NLRB 300 (1953). 

™ Union Furniture 
(1946): Harms Hosiery Company, Inc., 
330 (1950) 

Brookings Plywood Corporation, 98 NLRB 
794, 798-799 (1952) 

ww’ Oakland Scavenger Company, 98 NLRB 1318 
(1952). 

™ Wallace Corporation v. NLRB, 9 LABOR 
CASES £ 51.187, 323 U. S. 248 (1944): Hughes 
Tool Company v. NLRB, 9 LABOR CASEs ° 62.503, 
147 F. (2d) 69 (CA-5, 1945): National Maritime 
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and the federal courts under the national 
labor law is that a labor organization chosen 
by workingmen as thetr exclusive statutory 
bargaining representative holds a_ position 
highly fiduciary in nature, similar to that of 
a trustee, a government official or a legislative 
body." As recently reattiirmed by the Su- 
preme Court in the Ford Motor Company 
case: “The bargaining representative, who- 
ever it may be, is responsible to, and owes 
complete loyalty to, the interests of all whom 
including the minority of 
“against 


it represents,” 
the 
their choice” 


are torced 
that union as their 
sole bargaining agent.” This extraordinary 
privilege is wholly statutory in origin. No 
such concept existed at common law. If 
a labor organization breaches its privileged 
status by denying equal and impartial rep- 
resentation to all employees in the collec- 
tive bargaining unit, the NLRB has authority 
to suspend or revoke its. certification.” 
Moreover, in the Bausch & 
Board held that a duly certified labor union 
right to employer recognition 
representative 
through 


employees who 


to accept 


Lomb case, the 


forfeited its 
statutory bargaining 


and controlled, 


ds oa 


when it operated 


shares of stock owned by its members, a 


business enterprise of its Own in competi- 
tion with the employer. In overruling its 
trial examiner, the Board 
basic purpose of the Taft-Hartley Act to 
separate and equate the managerial function 


reiterated the 


and the employee representation status: 


“In considering this question it is neces- 
the Act's collective-bargaining 
requirements in the light of the dual capac- 
ity which the Union now occupies. Collective 
bargaining is a two-sided proposition; it 
does not exist unless both parties enter the 
negotiations in a good-faith effort to reach 
a satisfactory What is 
envisioned by the Act is that in attempting 
to make such an agreement the parties will 
pur- 


sary to view 


agreement. 


approach the bargaining table for the 
pose ot repre senting their respective inter- 
ests and having approximately equal economic 


Union v. Herzog, 14 LABOR CASEs © 64,459, 78 F 
Supp. 146 (DC of D. C., 1948): American Com- 
munications Association v. Douds, 18 LABOR 
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power. The employer must be present to 
protect his business interests and the union 
must be there with the single-minded pur- 
pose of protecting and advancing the inter- 
ests of the employees who have selected it 
as their bargaining agent, and there must be 
no ulterior purpose. In our opinion, 
the Union's position at the bargaining table 
as a representative of the Respondent's em- 
ployees while at the same time enjoying the 
status of a business competitor renders al- 
most impossible the operation of the collec- 
tive-bargaining process. For, the Union has 
acquired a special interest which may well 
be at odds with what should be its sole con- 
cern—that of representing the interests of 
the Respondent's employees. In our opinion, 
the situation created by the Union’s dual 
status is fraught with potential dangers.” '” 


On October 18, 1954, a majority of the 
NLRB completely ignored the fundamental 
principles applied in the Bausch & Lomb and 
Brookings Plywood cases, however, when it 
ordered Richfield Oil Corporation to bar- 
gain with the Oil Workers Union over the 
terms and conditions of a stock-purchase 
plan that management had voluntarily of- 
fered its employees. In extending the area 
of compulsory collective bargaining to include 
the sale of shares of Ownership in a cor- 
porate enterprise to its employees, the ma- 
jority’s decision shortsightedly concentrated 
on the compensation aspect rather than the 
long-range implications of this infringement 
upon a vital management function. As a re- 
sult, the Board concluded that the benefits 
received by Richfield employees under the 
stock-purchase plan “represent a part of the 
compensation or remuneration received by 
the employees for their labor, differing from 
their weekly wages only in form and time 
of payment.” 


Board Member Beeson’s dissenting opin- 
ion did not read the Richfield Oil case in so 
narrow a context. In no uncertain terms 
he described this “utterly unrealistic and 
dangerous expansion of the usual area of 
collective bargaining” and its impact on 
management’s inherent right to manage: 
“Apart from the fact that stock purchase 
plans fall outside the traditional meaning 
of ‘wages’ and ‘other terms and conditions 
of employment’, I believe other sections of 
the Act as well as its basic policies establish 
beyond doubt that Congress not only never 


intended the quoted language to include 
stock purchase plans, but on the contrary 
intended to exclude such matters from the 
scope of compulsory bargaining ... . 

“". . in Section 1 of the Act, Congress 
manifested a clear intention of protecting 
from interference by employers and labor 
organizations the ‘legitimate rights’ of each 
other. Management cannot and should not 
be permitted to interfere with the internal 
affairs of unions. Conversely, unions 
cannot and should not be permitted to inter- 
fere with matters solely within the province 
of management. Among the latter’s 
exclusive responsibilities would seem to be 
without question, dividend policy, type and 
amount of financing, including debt to be 
incurred, and the like. Yet these are pre- 
cisely the matters which are relevant to and 
must be considered in the formulation and 
administration of any stock purchase plan, 
and they are matters concerning which the 
Majority is in substance now requiring the 
company to bargain with the union. It is 
difficult to conceive of any more flagrant 
invasion of what were heretofore considered 
the ‘legitimate rights’ of employers, designed 
to be protected by the Act. 

“The majority likewise projects the Union 
into an inconsistent dual role of represent- 
ing employees as workmen interested in 
better wages and improved hours and work- 
ing conditions, and at the same time repre- 
senting those employees who participate in 
the plan as stockholders interested in higher 
dividends, etc.” 

On January 16, 1956, the NLRB’s order 
in the Richfield Oil case was enforced by a 
two-to-one decision of the United States 
Court of Appeals for the District of Colum- 
bia.” In his dissent, Judge Miller adopted 
the dissenting opinion of Board Member 
Beeson. Three months later the company’s 
petition for review of the case by the Su- 
preme Court was denied.“* Although the 
majority decision of the court of appeals 
echoed the NLRB’s credulous hope that 
“where only stockholders are to have the 
right to be heard, the Union shall have no 
voice whatsoever as a statutory representa- 
tive,” it would seem that the extraordinary 
statutory privilege granted a labor organi- 
zation to act as the exclusive representative 
for all employees in the bargaining unit 


1 Bausch & Lomb Optical Company, 108 
NLRB 1555, 1559 (1954). Cf Oregon Team- 
sters’ Security Plan Office, 5 CCH Labor Law 
Reports (4th Ed.), § 54,954, 119 NLRB No. 31 
(1957). 
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does not permit that union to acquire con- 
flicting allegiances and place itself in a 
position where it may even be tempted to 
breach this great trust. Certainly the Board 
accepted this view in the Bausch & Lomb 
case when it held that “the situation created 
by the Union’s dual status is fraught with 
potential dangers.” (Italics supplied.) In 
the Brookings Plywood case, moreover, the 
Board excluded individual employee-stock- 
holders trom a bargaining unit with non- 
stockholder employees even though “the 
probability of each stockholder having an 
effective voice in the making of corporate 
policy is small.” The exclusion was ordered 
because the Board felt there was more than 
“a remote possibility” that “such a large 
homogeneous group of stockholders may 
influence management policies,” and be- 
cause the Board recognized that “stockhold- 
ers, who are interested in maximizing profits, 
would favor minimizing costs, including that 
ot nonstockholder labor, whereas the rep- 
resentatives of the latter wou/d constantly 
seek to obtain higher wages for its mem- 


bers.” (Italics supplied.) 


Although no overt act was required to put 
into motion NLRB processes separating and 
equating the managerial function and the 
employee status in Brookings Plywood and 
Bausch & Lomb, the Richfield Oil decision 
undeniably stands for the proposition that 
a union may now legally demand to bargain 
over the terms of ownership and methods of 
financing the operation of the very corpo- 
ration whose employees it represents. If 
management refuses to bargain on the matter, 
it can be held in contempt Of court. If it 
refuses to accept the union’s terms, it can 
be subjected to a strike and all the other 
economic weapons of union coercion. 


The determination of the amount 
price of a stock offering is one of the most 
vital management responsibilities because it 
affects the basic financial structure of the 
entire company. In fact, the Fourth Circuit 
observed in the Truitt Manufacturing Com- 
pany case that the Taft-Hartley Act does 
not require an employer to bargain “with 
respect to matters which lie within the 
province of management, such as the finan- 
cial condition of the company, its manutac- 
turing costs or the payment of dividends.” '” 
Even the Supreme Court, in the Electrical 
IVorkers case, held that there is “no more 
elemental cause for discharge than disloy- 
by attacking the 


and 


alty to one’s employer” 


"3 Cited at footnote 109 
"Cited at footnote 102 
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policies “of finance and public relations for 
which management, not technicians, must 
be responsible.” ""* But because of the ten- 
dency of the NLRB and the courts to treat 
labor law in a vacuum and to ignore or 
override established legal principles and na- 
tional policy, the most zealously guarded 
management prerogative has been success- 
fully invaded. 

It is true that more than a million em- 
ployees throughout the United States have 
a dual interest in their company through 
participation in stock-purchase plans. An 
indication of the popularity of these plans is 
the fact that in the ten-year period since 
1947, 40 per cent of all domestic corpora- 
tions with common stock listed on the New 
York Stock Exchange have adopted stock- 
purchase or stock-option plans for some or 
all of their employees. Millions more work- 
ingmen have bought stock in their companies 
on the open market in the usual manner. 
Prior to the Richfield Oil case, however, this 
dual relationship had been completely vol- 
untary, the stock ownership was on an in- 
dividual rather than a collective basis, and 
the decision as to the terms on which to 
allow employees to invest in their company 
had been a free choice of management. 
Under Richfield Owl, contrary to the policy 
preamble of the Taft-Hartley Act and its 
effectuation through specific provisions of 
the act, a fiduciary bargaining agency charged 
with the exclusive responsibility of fairly 
and impartially representing the interests of 
all employees in the collective bargaining 
unit has been permitted to interfere with 
a legitimate managerial right and assume 
the dual and conflicting loyalties required 
to bargain tor employees as such and em- 
ployees as co-owners of the corporation, as 
well as for stockholder employees and their 
nonstockholder fellow employees. 


Like the railroads, big business, the finan- 
cial community and other groups which in 
the past have been subjected to Congres- 
sional investigations and restrictive legisla- 
tion, professional labor leaders now fear 
statutory regulation of their activities and 
publicly plead that they be allowed to put 
their own house in order. Smarting under 
the adverse publicity of Congressional dis- 
closures of proprietary interests in business 
enterprises which are incompatible with the 
fiduciary the statutory 
bargaining agent to the employees repre- 
sented, the AFL-CIO recently adopted a 


responsibilities of 


™ NLRB v. International Brotherhood of 
Electrical Workers, Local 1224, 24 LABor Cases 
© 68,000, 346 U.S. 464 (1953) 
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code on ethical practices for its affiliated 
unions. Significantly, the code only restricts 
the personal financial and business interests 
of union officials. It does not attempt to 
meet the equally serious problem of union 
ownership of conflicting proprietary inter- 
ests in business establishments, and its en- 
forcement powers are limited and ineffective. 


In 1935 it became apparent to Congress 
that employer participation in the internal 
affairs of labor unions was jeopardizing the 
legitimate right of employees to select their 
own bargaining representatives and conduct 
their own labor unions, free from manage- 
ment interference or domination. Theretore, 
the Wagner Act properly made it an unfair 
labor practice for any employer to partici- 
pate in the formulation or administration of 
a labor organization. This right was re- 
affirmed and incorporated in the amendatory 
Taft-Hartley Act in 1947. 


The tenor of the times makes it apparent 
that Congress must intervene once again to 
protect the mutually exclusive rights of 
management and labor in a free enterprise 
system from interference by either with 
the legitimate rights of the other. 


Adopting and supplementing Part IV of the 
AFL-CIO Code on Ethical Practices, Con- 


gress should make it an unfair labor practice 


in violation of Taft-Hartley for a labor 
organisation or any of its officials, agents, 
representatives or trustees to bargain for or 
obtain in any manner for themselves as indi- 
viduals, for the labor organization itself, or 
for the employees represented by the labor 
organization, any financial, proprietary or other 
business interest (1) in any business enterprise 
whose employees the labor organization seeks 
to represent or on behalf of whom it bargains 
collectively, (2) in any business enterprise 
which is in competition with any other busi- 
ness enterprise with which the labor organiza- 
tion bargains collectively or (3) in any business 
enterprise a substantial part of which consists 
of buying from, selling to, or otherwise dealing 
with, the business enterprise with which the 
labor organization bargains collectively. Re- 
ciprocally, it should likewise be made an unfair 
labor practice for an employer to acquiesce in 
any such activities in favor of any labor or- 
ganization or its officials, agents, representa- 
tives or trustees. 


During December of 1955, George Meany 
used the occasion of his election as presi- 
dent of the consolidated AFL-CIO to 
request that the labor union movement “be 
keyed into that simple, plain principle that 
a trade union has no other reason for ex- 
istence than the job of carrying forward and 
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advancing the interests of its members.” 
In a speech delivered on April 7, 1957, be- 
tore the United Auto Workers convention, 
Mr. Meany told the union delegates: “The 
American people expect us to bear a re- 
sponsibility in keeping with the size of our 
organization, and the American people have 
every right to expect that we discharge that 
responsibility in keeping with the highest 
ethical and moral standards possible.” Mr. 
Meany’s statements thus reaffirm in broad 
social terms the highly fiduciary nature of 
the exclusive statutory bargaining agent status 
as determined by the NLRB and the federal 
courts. Since nothing is more crucial to this 
relationship than the selection of the union 
trustee, the Taft-Hartley Act should be 
amended by Congress to require that em- 
ployees shall always be given an opportunity to 
express their free choice as to union repre- 
sentation by secret-ballot election held under 
impartial government auspices. 


In May of 1957, the executive council ot 
the AFL-CIO removed Teamsters Union 
President Dave Beck from membership on 
the AFL-CIO board of directors for “gross 
misuse of union funds entrusted to his care.” 
The basis of this unanimous decision as re- 
leased by President Meany was: “Beck is 
completely guilty of violating the basic trade 
union law that union funds are a sacred 
trust, belonging to the members and to be 
protected and safeguarded for the interests 
of the members.” But Mr. Beck was not 
removed from his office as president of the 
Teamsters Union. More recently, the Team- 
sters president-elect, James Hoffa, has been 
charged with similar breaches of trust by 
the AFL-CIO council, but he continues to 
receive the endorsement and support of his 
union. The AFL-CIO completed its De- 
cember, 1957 convention with a final score 
of three international unions expelled from 
the federation on charges of corruption and 
wrongdoing, but these three unions continue 
to act as the exclusive bargaining repre- 
sentatives of 1,600,000 employees. 

In order to protect the legitimate rights 
ot employees, employers and the public from 
unethical and improper union practices financed 
through misappropriated trust property, every 
labor organization should be required to 
derive its authority over trust funds from 
a formal trust instrwnent. It should admin- 
ister the trust estate solely in the interest 
of its employee-beneficiaries and avoid any 
temptation to do otherwise, keeping the 
trust property separate from its own. When 
the union-trustee deals with the beneficiaries 
of the trust, it should not be allowed the 
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treedom of the morals of the market place, 
but should sustain the burden of showing 
that it acted fairly in all respects and solely 
in the interest of the beneficiaries. Ac- 
countability and liability for misdoings should 
be ensured in the courts of equity whose 
surveillance guarantees rigorous enforce- 
ment of the trustee’s duties and emphasizes 
broad principles of ethics and conscience. 
In short, Congress should apply the historic 
legal controls governing administration of trust 
funds held by corporate and individual fiduct- 
artes to the membership dues, assessments and 
other monies held by a labor organization in 
rust for the sole purpose of advancing the 
celfare of the employees it represents. 


Era of Copartnership 
in Labor-Management Relations 


An immigrant cigarmaker’s apprentice who 
crossed the Atlantic Ocean in 1863 to be- 
come a journeyman in his trade at the age 
of 14 is generally regarded as the founder 
of the American labor union movement. 
Samuel Gompers dedicated his life to two 
primary goals: first, labor union solidarity 
through voluntary membership and federa- 
tion and, second, higher wages, shorter hours 
and better working conditions for union 
members. But he was unalterably op- 
posed to any form of company paternal- 
ism, union codetermination of management 
policies, or other “substitutes for capitalism.” 
The success of the American Federation of 
Labor during the 37 years of Gompers’ 
leadership and much of its subsequent growth 
to the commanding position it now holds 
jointly with the Congress of Industrial Or- 
ganizations may be attributed to the founda- 
tion which he built during the early years 
of the twentieth century. 


In modern American labor-management 
relations, it still “takes two to make a 
bargain,” and conflict is a daily occurrence. 
A highly significant change is taking place, 
however, influenced primarily by concentra- 
tion of industry through business combina- 
tions and the advent of powerful unionism. 
This new concept in industrial relations may 
be described as the “era of copartnership.” 
It has been fostered by the professional 
managers of big business and their oppo- 
sites at the bargaining table, the profes- 
sional representatives of big labor. The 
widely publicized arm-in-arm tour of the 
plants of the United States Steel Corpora- 
tion by the president of that giant company 


and the president of the United Steelworkers 
ot America was one dramatic illustration 
of this change in basic attituiles. 


In 1950, General Motors and the United 
Auto Workers Union signed a five-year 
contract acclaimed at the time by GM Presi- 
dent Charles Wilson as a “milestone in 
labor-management relations.” Two years later, 
General Motors voluntarily acquiesced in 
the union’s request to reopen this contract, 
which had already resulted in cost-of-living 
and improvement-factor wage increases total- 
ing over 35 cents per hour. United Auto 
Workers President Walter Reuther had 
convinced the giant automobile manufac- 
turer that the five-year closed agreement 
was intended to be “a living document re- 
flecting present-day realities.” United Steel- 
workers President David McDonald says 
that “we are engaged in the operation of 
an economy which is a sort of mutual 
trusteeship,” ‘” and the chairman of Republic 
Steel Corporation, C. M. White, refers to 
this new epoch as “the partnership-in-fact 
of American labor and management.” ™” 


The great business enterprises in the United 
States today are governed by professional 
managers who, though appointed by a board 
of directors in turn legally elected by stock- 
holders, have in fact a broad latitude of 
operational authority once they gain this 
high position. As Mr. George Soule, director 
of the National Bureau of Economic Re- 
search, has pointed out, in such an organ- 
ization managers have a responsibility to 
keep revenue above costs over the long run, 
but profit is to some extent a sort of “by- 
product” and can be taken in one year or 
projected into the future, according to the 
type of accounting system used. Prices in 
turn are set primarily by the seller rather 
than by the competitive forces of the 
market, as traditional economics teaches. 

Mr. Soule sums it up this way: “The 
manager is in reality a sort of mediator in 
behalf of the company as an institution. He 
mediates among the contending forces of 
owners, employees, customers, and govern- 
ment. His decisions affect the fortunes of 
all of them, the future of the corporation it- 
self, and, of course, the general welfare of 
the country and the world. But this type of 
calling is comparatively recent and is not 
governed by any clear standards. The 
manager of a great concern usually has, for 
the time being, a wide margin of discretion 


in which to make his important choices 


Life, September, 1954. 
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without wrecking his enterprise. He has 
lost the old and clear imperatives of com- 
petition, yet nothing very definite has been 
substituted for them.” ™ 


There is no question but that negotiated 
agreements are more and more frequently 
superseding prolonged strikes as the method 
by which big business and big labor settle 
their differences. Certainly it is less painful 
for a salaried manager to capitulate to ex- 
cessive union demands than an owner whose 
life savings comprise the capital supporting 
the enterprise. Today, a comparatively few 
key agreements negotiated on what amounts 
to an industry-wide basis for all practical 
purposes set the general pattern for employees’ 
wages and working conditions throughout 
the United States. Once the pattern has 
been set, smaller businessmen in highly 
competitive industries who must man their 
plants from the same regional labor pools 
are virtually helpless and must accept higher 
labor costs, whether they can afford to ab- 
sorb them or not. 


United States Department of Labor statis- 
tics reveal that during the past six years 
the amount of goods the average industrial 
worker turned out in an hour’s time—his 
productivity—has increased about 7] per 


cent, or less than 2 per cent a year. This 
gain is attributed largely to improved tools, 


better machines and superior production 
methods—innovations which in many _ in- 
dustries have counterbalanced featherbed- 
ding and other devices of organized labor 
that artificially force a low output per man- 
hour. Wages and fringe benefits over the 
same period have increased much more 
rapidly, however, so that the labor cost of 
each unit of output is estimated to be 22 
per cent higher than in 1950. During the 
years 1956 and 1957, output per employee 
for each hour worked rose only 1.1 per 
cent, whereas hourly wages over this period 
climbed 10.1 per cent. Other quantities that 
affect prices, such as raw materials, equip- 
ment, salaries of management, taxes and 
profits, when averaged together, have re- 
mained constant with the productivity factor.” 
As a percentage of national income, cor- 
porate profits have actually declined one 
third since 1948, according to the First 
National City Bank of New York. Because 
increases in productivity have not been suffi- 
cient to offset wage raises, the post-World 
War II succession of contract settlements 
in basic industries on terms highly satis- 
factory to labor have been financed to a 


large degree by price increases to the con- 
suming public. As a result, the purchase, 
value of the dollar is being destroyed, and 
America is enmeshed in progressive in- 
flation which Lenin once said was a sure and 
simple way to destroy the free enterprise 
system. 

There can be no denying the interde- 
pendence of employees, management and 
the stockholders in any private enterprise. 
A successful business venture means job se- 
curity for its employees. Management knows 
that the welfare of its employees is just as 
important to the success of the company as 
productivity, marketing or research. In or- 
der to attract the capital necessary to main- 
tain or expand the business, owner-stock- 
holders must receive a fair return on their 
investment. One group cannot exist without 
the others. 

There is also a need and a place for labor 
organizations. In large plants, individual 
bargaining on anywhere near equal terms 
with management is frequently an impossibility. 
But the necessity for collective representa- 
tion of employee interests is no justification 
for America to allow labor unions to sit on 
both sides of the bargaining table. Em- 
ployers must realize that even the most 
enlightened unions are political organiza- 
tions driven by their own need for survival 
through membership support. Even assum- 
ing the best of intentions on the part of 
union leadership, every labor representative 
knows that he cannot hold his job unless 
he continues to obtain concessions from 
management and increase his union’s power 
and prestige with respect to plant opera- 
tions. The labor leader who would attempt 
to temper or reduce union demands on 
management would soon be replaced by a 
more aggressive representative. More pay 
for less work and a greater voice in man- 
agement decisions necessarily remain the 
steadfast objectives of organized labor in 
return for the membership-dues dollars. 

Industry must therefore face the fact that 
a realistic limitation on labor demands can 
only be accomplished by management itself. 
In fact, this is management’s signal obliga- 
tion. The function of business in a free 
enterprise system is to manage in the interest 
not merely of stockholders and employees 
but of society as a whole. This great re- 
sponsibility of management to the general 
public was emphasized by the American 
Institute of Management in its August, 1957 
publication, The Corporate Director: “Hold- 


™ Soule, Introduction to Economic Science 
(New American Library, Inc., 1951), pp. 105-106. 
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ing the top Management of a corporation 
accountable cannot be construed in the nar- 
row sense of just seeing that the interests 
of shareholders are protected. They have 
a major interest, it is true, as the law 
recognizes. But there are other, perhaps 
even more important, interests which must 
be protected. The public at large has an 
enormous stake in the handling of natural 
resources. Some companies are so im- 
portant for national defense that any weak- 
ness of management at the highest level 
can seriously affect the national interest. 
The business community as a whole has a 
vital interest in the fiscal integrity and eco- 
nomic soundness of every company. Cus- 
tomers, employees, and suppliers all have 
vital interests. The very fact that corpora- 
tions must seek their charters from govern- 
ment is a significant recognition of the 
importance of these nonowner, nonmanage- 
ment interests, and of the responsibility that 
government has assigned to corporation 
directors. This responsibility to the public 
has been frequently cited in law, both legis- 
latively and judicially.” 

It would thus seem apparent that labor 
peace in the sense of absolute absence of 
conflict is not only undesirable but actually 
impossible in a free society. While a 
sense of cooperation and compromise is 
indicative of maturity in labor-manage- 
ment relations, employers must keep the 
labor copartnership concept in proper per- 
spective. It should be an encouragement 
to collective bargaining but not a substitute 
for it. The very essence of bargaining is 
the resolution of differences. As Mark Starr 
of the International Ladies Garment Work- 
ers Union cautions: “It must never be 
assumed that union-management coopera- 
tion on a consultative level replaces the 
normal processes of collective bargaining. 
In other words, the natural and expected 
opposition between those who sell their 
labor power and those who buy it cannot be 
talked away even in an era of good feeling.” ™ 

It is time that management throughout 
the United States took a long, hard look 
at itself. Contrary to the customary prac- 
tice of maintaining production at any cost, 
employers may have to accept a serious 
interruption of operations to prevent fur- 
ther encroachment upon their inherent right 
and responsibility to manage. They should 


weigh the words of George Brooks, re- 
search director of the Pulp, Sulphite & 
Paper Mill Workers Union, in a recent 
address at the Massachusetts Institute of 
Technology: “The Company has it within 
its power to resist whatever union proposals 
it thinks are unreasonable and uneconomic. 
If it means risking a strike, this is pre- 
cisely what a system of free enterprise 
contemplates.” 


Over the next 24 months, big business 
must declare a wage moratorium limiting 
increases in pay to a productivity improve- 
ment factor and a cost-of-living adjustment 
allowance so that profit margins are not 
narrowed to the point where employers are 
forced to raise prices again in order to 
maintain necessary reserves for the opera- 
tion of successful ventures. Professor Sum- 
ner Slichter of the Harvard Business School 
recently counseled: “We could stop infla- 
tion by insisting very strongly that no em- 
ployer, except in unusual circumstances, 
grant wage and fringe benefit increases of 
more than 2.5 per cent a year—about half 
the wage increases of the last vear.” ™ 
Labor unions should not be allowed to for- 
get the keynote address at the AFL-CIO 
Building Trades Department annual con- 
vention in December, 1957, in which Build- 
ing Trades President Richard Gray displayed 
unorthodox and courageous labor statesman- 
ship in calling upon some 3% million con- 
struction workers and millions of employees 
in industries dependent upon construction, 
such as cement, lumber and steel, to volun- 
tarily forego wage increases in 1958 in order 
to fight inflation. Employers must also 
negotiate the return of legitimate managerial 
prerogatives bargained or arbitrated away 
in previous years. 

These dual objectives can be attained. 
Collective bargaining can be a “two-way 
street.” The National Labor Relations Board 
has ruled that good-faith bargaining does 
not require that “the benefits negotiated for 
and incorporated in a prior contract be 
necessarily treated as the starting point of 
negotiations,” and a federal court of ap- 
peals could “find nothing in the Act which 
requires an employer to abandon a settled 
position on a certain issue because of either 
the quantity or quality of concessions offered 
by the union in the hope of securing such 
abandonment.” ™ But no one company anid 


“1 Starr, ‘“‘The Search for New Incentives.” 
Industrial and Labor Relations Review, Janu- 
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no one industry alone can stop labor's 
march. The responsibilities of management 
must be shouldered by all employers together 
or none will have the right to manage for long. 


Conclusion 


European labor has moved across the bar- 
gaining table and into the offices of man- 
agement. The chief union demand is for 
socialization of industry and for national 
planning by joint union-employer groups so 
that labor may have an equal voice in the 
policy decisions of management. In West 
Germany, half of the positions on the boards 
of directors of corporations in basic indus- 
tries are held by representatives of organ- 
ized labor. Throughout Europe, cartels and 
monopoly groups are prevalent, with in- 
flexibility of price movements and industry- 
wide wages and working conditions, under 
government regimentation. The false econ- 
omies of these European countries and their 
debased standards of living are evidence of 
the effect of codetermination on private 
ownership of property, productivity, and 
distribution of income. 

Some economists foresee joint labor-man- 
agement control over production, pricing 
and marketing in the United States that will 
lead to cartelization of industry under gov- 
ernment sanction and regulation. Dr. Russell 
Kirk warns that “we are menaced by an 
economic collectivism which, if triumphant, 
would put an end not merely to a free 
economy, but to freedom of every descrip- 
tion.” Professor Harold Wess of American 
University points to the plight of Great 
Britain and France, and predicts that unless 
the trend of the last 25 years is reversed, 
“it must inevitably bring us also to the 
brink, if not directly into, socialism and an 
economic system abhorrent to freedom lov- 
ing Americans.” A. H. Raskin concludes 
that “in a period when public attention is 
preoccupied with finding ways to reduce 
the economic waste caused by strikes and 
other expressions of labor-management con- 
flict, it is hard to get anyone to worry very 
much about the possibility that our chief 
future problem may become the develop- 
ment of a cartelized economy based on ex- 
cessively cordial relationships between Big 
Labor and Big Industry .... The outcome 
may be an economy in which the govern- 
ment makes all decisions.” According to 
Professor Leo Wolman of Columbia Uni- 


versity, the United States is “tending more 
and more toward great monopoly power 
brought about by agreement between labor 
and industry. When an industry has lost 
control over its biggest cost—labor—it has 
lost its independent freedom of action and 
it will be disposed to join hands with labor 
in a whole series of bargains. When we 
come to that point we do face, indeed, a 
new form of socialism.” 


President Eisenhower has repeatedly cau- 
tioned both business and labor to exercise 
restraint in discharging their responsibilities, 
or the federal government will “move in 
more firmly with so-called controls of some 
kind, and, when we begin to control prices 
and allocations and wages and all the rest, 
then it is not the America we know... . 
If you have to resort, in time of peace, to 
strict government control of prices, services 
and wages, then we are abandoning the sys- 
tem that has made us great and by which 
we have lived, and in which we believe.” ™ 


The two great forces which have made 
the American private enterprise economy the 
most productive and profitable system the 
world has ever known are free management 
and free labor. The success of the system 
can be measured by the degree to which 
these two historically antagonistic groups 
have been able to work together on a basis 
of reasonable equality of position in the 
business enterprise, with each respecting the 
rights and responsibilities of the other, and 
at the same time participate in a common 
productive endeavor sustained by the con- 
suming public. When individual efforts failed, 
workingmen gained equality of position in 
the business establishment through govern- 
ment protection of the right to combine, to 
bargain collectively as to their conditions of 
employment, and concertedly to withhold 
their labor. If America is to remain free 
from government control of the production 
and distribution of economic goods, the con- 
current rights of management to manage, 
of owners to make a profit and of the public 
to secure goods at reasonable prices must 
also be safeguarded. 


No republic can endure indefinitely with- 
out a sense of moral responsibility based 
upon respect for coexisting human rights 


and obligations. The great danger to our 
national economy is not that labor and man- 
agement interests conflict today, but that 
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they may combine tomorrow. The key to the 
continued success of private enterprise in 
the United States is the extent to which the 
underlying objective of harmonious labor 
relations is balanced against the exclusive 
vested right and responsibility of manage- 
ment to operate its business at maximum 
efficiency. 

Industry must take the initiative and dis- 
cipline itself or government will inevitably 
intervene, and this could spell the beginning of 


the end of the free enterprise system. The 
question which public opinion, as well as Con- 
gress and the courts, will eventually have to 
resolve ts whether labor organizations are to 
retain their traditional fiduciary character as 
the collective bargaining representatives of 
workingmen, having no interest adverse to 
theirs, or ally themselves with employers and, 
through codetermination of management func- 
tions, defeat the very justification for their 


existence. [The End] 


GENERAL COUNSEL'S PROCEDURES 


In an address before the Cleveland 
Bar Association recently, Jerome D. 
Fenton, General Counsel of the NLRB, 
discussed the duties of the General 
Counsel in investigating charges and 
issuing complaints. He said: 

“Under the [Taft-Hartley] Act 
person may file an unfair labor practice 
charge. This charge is in the nature of 
an information. When such a charge ts 
filed in one of the Board’s Regional Of- 
fices located in major cities throughout 
the country, the Regional Office staff con- 
ducts an investigation. My standing 
instructions require that the investigation 
of unfair labor practice charges be con- 
ducted with the greatest emphasis on 
accuracy, objectivity, and common sense. 
My concern in this matter is readily 
understood when one realizes that under 
the Act if the General Counsel decides 
that circumstances do not warrant the 
issuance of a complaint, that is the end 
ot the case because there is no appeal 
trom his decision either to the Board or 
to the courts. If, on the other hand, he 
decides to issue a complaint, he thereby 
sets In motion proceedings which will 
have a substantial impact upon the inter- 
ests of all parties involved. It is in this 
area of threshold decision—whether to 
proceed or not—that the General Coun- 
sel exerts his greatest effect on the ad- 
ministration and the interpretation of 
the Taft-Hartley Act. And it is for this 
reason that | consider the investigation of 
charges and the issuance of complaints 
to be one of the most responsible and 
exacting duties of my oftice. 


any 


“Since on the average 5,500 unfair 
labor practice charges are filed each year 
with the Board’s Regional Offices, | am 
personally unable to determine in every 
case whether or not a complaint should 


issue. I have therefore delegated to the 
Regional Directors sufficient authority 
to make that determination for me ex- 
cept in certain limited types of cases. If 
a Regional Director decides to issue a 
complaint, the next step will be the 
prosecution of the case before a Trial 
Examiner. But if the Regional Director 
decides that a case lacks merit and there- 
fore refuses to issue a complaint, the 
charging party, if it wishes, may appeal 
directly to me. 

“If confronted with a difficult or nove! 
case of law or fact, and this happens 
increasingly more often as the industrial 
scene expands and changes, the Regional 
Director will seek advice by submitting 
the case to Washington. 

“It has been suggested that the 
General Counsel need not concern him- 
self with drawing fine lines because that 
is essentially a judicial function as dis- 
tinguished from a prosecuting function. 

It is every bit as difficult consci- 
entiously to draw the line at the close 
case which warrants trial, as to draw the 
line which ultimately decides the case. 

“There are many .. . challenging ques- 
tions that continue to present themselves 
to the Office of the General Counsel, in 
the field of unfair labor practice com- 
plaints as well as in other areas. Suffice 
it to say to a group of active lawyers 
such as you, that the answers to these 
questions are not the ultimate answers; 
nor are the questions of enduring quality. 
Indeed, both the questions and their 
answers reflect only the dynamics of our 
labor relations as of this instant; tomor- 
row, new problems and the need for 
their resolution will present themselves. 
to me, this is the real attraction 
challenge of the assignment as 


and 
General Counsel.” 


Right to Manage 


By MURRAY EDELMAN 


FTER a regulatory statute is enacted, 
+<how predictable are the policies of the 
agency that administers it? Can we ac- 
count for and forecast policy direction with 
changes in conditions? 


It is the thesis of this paper that what 
we call administrative “discretion” is less 
capricious than is often thought to be the 
case—that there are predictable elements 
in the formulation of regulatory policy in 
the sense that they occur in a regular, con- 
sistent relationship to each other or to other 
events. The elements with which the paper 
deals are: (1) functional interests,’ (2) non- 
governmental organizations, (3) alternative 
modes of representing organized and func- 
tional private groups on administrative bodies 
and (4) public-policy alternatives. 


Experimentation with administrative de- 
vices for representing interests and organ- 
izations has probably been most common 
and most varied in the field of labor law; 
the present discussion is based upon experi- 
ence in that field. The generalizations de- 
rived from our experience with labor policy 
are of some importance both in themselves 
and as hypotheses to be applied to other 
policy areas. In the main, the paper is 
based upon studies of the National Labor 
Relations Board, the National Railroad Ad- 
justment Board, the Wage and Hour and 
Public Contracts Divisions, the War Labor 
Board and the United States Department 
of Labor. 

The prediction of policy direction is 
possible in any sense only if there are 


Interest Representation and Policy 


regularities in the behavior of interests 
themselves and regularities in the degree 
to which various administrative structures 
respond to interests. These types of regu- 
larities are considered in turn. 


Interests 
and Their Governmental Context 


If the term “interest” is to be useful 
in the analysis of policy formation, the 
activities denoted by the term must be con- 
ceived as a continuous series of intensities, 
each phase of which is a function of relevant 
conditions.” There is, for example, no fixed, 
static interest in governmental action to in- 
crease the number of jobs. A substantial 
part of the population may be completely 
uncritical of the administration in power 
for its failure to promote full employment, 
yet be extremely critical of the same policy 
a month later and be ready to vote on the 
basis of this issue alone three months later. 
Or, as in the 1954 Congressional campaign, 
full employment may be a major issue in 
some scattered counties and at the same 
time be quite unimportant everywhere else 
in the state or in the nation. When and 
where it exists, the interest in jobs is for- 
midable, often paramount, vet it rises and 
falls with changes of time and place. 


The fact is, of course, that these changes 
are in no way accidental. They are closely 
tied to economic trends, particularly changes 
in employment and unemployment. What- 
ever we know of the causes of these eco- 


1 Following the lead of Arthur F. Bentley and 
David Truman, the ‘‘interest’’ is regarded here 
as a useful construct in analyzing, policy forma- 
tion. An “‘interest’’ is observable activity which 
indicates a common goal among a group of 
people with respect to a public policy: common 
support for right-to-work laws, for example, or 
opposition to FEPC. Everyone who shares the 
common purpose is part of the same interest 
whether or not he is a member of a formal 
organization to promote it. Some other char- 
acteristics of interests are discussed in the 
paper. The word ‘‘group”’ is here used synony- 
mously with “‘‘interest.’’ For detailed discus- 
sions and justifications of the approach, see the 
following books and articles: Arthur F. Bentley, 
The Process of Government (Bloomington, IIli- 


218 


nois, 1949); David Truman, The Governmental 
Process (New York, 1951): Richard W. Taylor. 
“Arthur F. Bentley's Political Science,"" 5 
Western Political Quarterly 214-230 (1952): Earl 
Latham, “‘The Group Basis of Politics: Notes 
for a Theory.’ 46 American Political Science 
Review 376-397 (1952); Philip Monypenny, ‘‘Po- 
litical Science and the Study of Groups: Notes 
to Guide a Research Program,'’ 7 Western Po- 
litical Quarterly 183-201 (1954). 

? The word “‘intensity’’ is used in the sense 
in which Bentley employed it in his The Process 
of Government, cited at footnote 1. It denotes 
the strength of a functional group as distin- 
guished from the technique by which the group 
tries to attain its ends. 
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Choice in Labor Law Administration 


When a governmental agency is placed in an organizational hier- 


archy, it has an interest representation pattern. 


It is assigned 


a jurisdictional pattern so its future policies are not wholly a 


matter of chance. 


But are they wholly predictable? The thesis of 


this article is that administrative discretion need not be the in- 
scrutable phenomenon most practitioners regard it as being. The 
author is associate professor of political science and labor and 
industrial relations at the University of Illinois (Champaign). 


nomic changes also tells us of the rise and 
fall of a powerful political interest; with 
the qualifications noted later, if we know 
what the economic situation is as of a speci- 
fied place and time, we also know whether 
public-policy makers are feeling any pres- 
sure to provide jobs or to establish agencies 
to cope with unemployment problems. 

It is easy to show a similar relationship 
between the cost of living and a group 
interest in higher minimum wages (or maxi- 
mum wages, if they are controlled) and 
between the temperature of the cold war 
and an interest in protection from subver- 
sive activity. 

To the extent that we know the economic, 
social, and diplomatic situation, we can 
make informed guesses as to which inter- 
ests are strong, which are weak, and what 
the variations are by economic class, social 
class and geographical area. But interests 
must always be conceived and described as 
a series of potentialities rather than as 
simple “pushes and pulls.” The intensity 
of an interest under all possible conditions 
is part of its political significance now. 

It is a fairly obvious and observable 
phenomenon that governmental bodies differ 
from each other in their sensitivity to par- 
ticular interests. It would therefore seem 
to be a reasonable hypothesis that there 
is something about the way the various 
agencies are constituted, their jurisdiction 
or their procedures that signalizes such 
variation in sensitivity and, hence, in policy 


direction. Congress has evidently made 


this assumption often, and the second Hoover 
Commission clearly made it. 


This section of the paper tries to suggest 
a useful conceptual framework for analyzing 
the relationships among group pressures, 
administrative structure and administrative 
policies. The hypotheses are admittedly 
rough and tentative. They are based upon 
an analysis of the more striking and far- 
reaching policy changes made by the labor 
agencies under consideration here and of difter- 
ences in policy line among two or more agen- 
cies concerned with the same issues. Policy 
formation is inevitably complex, and forces 
cannot be. isolated or quantitative controls 
established. 


Private groups can sometimes impose 
economic or social sanctions directly upon 
administrative officials or agencies and thus 
obtain influence over administrative policy. 
Congress can influence this possibility by 
varying the mode of interest representation 
in public agencies. 

In the labor agencies of the last quarter- 
century, the following different devices for 
representing interests in policy formulation 
have been conspicuously employed: (1) 
representation of adversary interests on a 
bipartite board, (2) representation of ad- 
versary interests on tripartite boards, (3) 
Presidential appointment of top staff, with 
Senate confirmation, thus attempting to give 
effect to the President’s wish to appoint 
persons who share his own interests and 
(4) representation of adver- 


policy views, 
in an advisory capacity and 


sary interests 


* For a discussion of the Hoover Commission's 
recommendations with respect to the NLRB and 
of some policy implications of the Board's 
structure and procedures, see Murray Edelman, 


Labor Law Administration 


“NLRB Procedures and Economic Policy."’ 15 
Current Economic Comment 3-15 (November, 
1953). 
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(5) provision for referendums among workers 
on policy questions. 


Any simple ranking of these various de- 
vices according to their responsiveness to 
management or labor groups is impossible. 
The effects of these devices for representa- 
tion of interests are more complicated than 
that; but it is possible to draw some con- 
clusions about the character or limits of 
influence associated with each of them. 


Bipartite and Tripartite Boards 


The two devices that give direct member- 
ship on a public board to official representa- 
tives of a private organization—that is, the 
tripartite and bipartite arrangements—are 
basically a recognition at the organizational 
level that the groups concerned have the 
economic power to scuttle or sabotage a 
public program if they choose not to co- 
operate. In World War II and in the 
Korean War either the union federations 
or the national management organizations 
could seriously injure the economic stabili- 
zation programs and the production goals 
through economic recalcitrance. Grievance 
settlement in the railway labor field is 
another clear case of the same economic 
power structure—hence the emergence for 
administration of each of these programs of 
a tripartite or bipartite board. 


The National Railroad Adjustment Board ' 
consists of 18 carrier and 18 union repre- 
sentatives, paid by the parties rather than 
the government. Its function is to arbi- 
trate grievances arising out of interpretation 
of the contracts signed by the railroad 
unions and carriers. Its bipartite arrange- 
ment has chiefly served the purpose of pro- 
tecting the favored position of the represented 
unions and carriers vis-a-vis unrepresented 
unions and minorities within the repre- 
sented unions. The Negro Sleeping Car 
Porters Union, for example, has been barred 
from representation throughout the board’s 
23-year history under a statutory right of 
the originally represented carriers and unions 
to “prescribe the rules under which [their] 
representatives shall be selected.” If an 
individual worker submits a grievance to 
the board directly rather than through his 
union—as he has a right to do under the 
law—the labor members of the board con- 
sistently vote against hearing it. This 
creates a so-called “procedural deadlock” 
because of a tie vote and means the case 


is not heard. Individuals who might be 
adversely affected by a decision are given 
no notice if they are not parties to the case, 
even though their interest might be quite 
different from that of either of the parties. 
Thus, Negroes represented by unions, such 
as the Brotherhood of Railroad Trainmen, 
which discriminate against them cannot 
count on either union or carrier members 
zealously to protect their interests in’ inter- 
preting a contract clause affecting their 


right to promotion or seniority benefits. 


Unlike some of the devices for interest 
representation considered below, the empha- 
sis here is upon formal and tight controls 
by the bureaucracies of organized private 
groups. Voting is quite consistently by 
blocs. One union representative who failed 
to vote with the other labor members of 
the board because his own union, the Teleg- 
raphers, would have been adversely affected, 
was shortly thereafter dismissed as the 
Telegraphers’ representative by a specially 
convened meeting of the Railway Labor 
Executives Association. 


Perhaps the most illuminating demonstra- 
tion of the manner in which the bipartite 
structure reflects and supplements basic 
economic bargaining power and _ retains 
power in the hands of existing bureaucracies 
is revealed by the appeals practices from 
decisions of the NRAB. The act permits 
no appeal to the courts by the losing party 
to a case. The assumption is that a carrier 
which thinks it wrongly lost a decision will 
refuse to comply with the board’s order 
(to reinstate a discharged employee with 
back pay, for example) and that the union 
which submitted the case to the board will 
then appeal to the courts to enforce the ad- 
ministrative order. Shortly after the NRAB 
was first established, however, the railroad 
brotherhoods agreed to strike to enforce 
compliance rather than resort to court en- 
forcement. Such strikes are jointly sup- 
ported by the brotherhoods and have proved 
very effective, for the mere threat of a rail- 
road strike means a serious revenue loss to 
the carrier and portrays it as refusing to 
comply with the order of a governmental 
board. Up to 1952 the operating railroad 
unions had never appealed to the courts; 
the nonoperating unions, which are some- 
what weaker in economic power, had ap- 
pealed in less than 2 per cent of the cases. 
Many other illustrations of these effects of 
bipartitism upon policy could be cited. 


*For a detailed discussion of NRAB pro- 
cedures, experience and policies, see H. R. 
Northrup and M. L, Kahn, ‘‘Railroad Grievance 


Machinery: A Critical Analysis,’’ 5 /ndustrial 
and Labor Relations Review 365-382, 540-549 
(1952). 
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If one asks why the carriers have per- 
mitted the continuance of an arrangement 
which appears to maximize the unions’ 
influence, the answer would seem to be that 
the power balance expressed in the NRAB 
reflects, at least roughly, the balance in the 
larger economic and political arenas. In 
Congress the railroad unions have always 
shown formidable strength even when labor 
as a whole has been politically weak.’ The 
carriers have occasionally tested this posi- 
tion through attempts to secure Congres- 
sional revision of the Railway Labor Act 
insofar as it permits these arrangements 
on the NRAB, but without success. On 
the economic front the railroad unions are 
also in a strongly entrenched position be- 
cause of the extreme potency and immediate 
consequences of strike threats in this in- 
dustry. The bipartite structure accordingly 
permits the fairly confident prediction that 
future board policy will continue to reflect 
railway labor's ability to further its inter- 
with the important exception that 
individual workers and minorities whose 
interests differ from those of the union 
bureaucracies will continue to be virtually 
ignored. If it was the intention of Con- 
gress that future policv be determined by 
these considerations, this is certainly the 
most effective way of realizing the inten- 
tion while providing machinery for griev- 
ance settlement. Only if a board decision 
on a fundamental issue is likely to be re- 
versed either in Congress or in a strike test 
are the carriers ever likely to exercise their 
veto power—that is, to withdraw their 
representatives from the board and thus 
force a reconsideration of the entire admin- 
istrative procedure. 


ests, 


The tripartite labor boards established 
during World War II and during the 
Korean War similarly functioned to guar- 
antee that administrative policy would not 
stray beyond the limits acceptable to the 
parties; ° acceptability is a function, in part 
at least, of their economic power and their 
influence in Congress. Labor demonstrated 
this by walking off the National Defense 
Mediation Board in 1941 because of unwill- 
board’s refusal to 
order a umion shop in the captive coal 
mines. It did so again by refusing to 
participate in the proceedings of the Wage 


ingness to accept the 


Stabilization Board in 1951 because of dis- 
Satisfaction with a proposed wage ceiling. 
In each case the action forced reorganiza- 
tion of the board and a reconsideration of 
the policy in question, to labor’s benefit. 
Management could have done the same 
thing, though it never found it necessary. 
In other, less-important cases, one or the 
other side often dissented for the record 
while permitting a decision it disliked to 
stand. Tripartitism thus permits the parties 
to force creation of an alternative adminis- 
trative arrangement as an ultimate weapon, 
and they are likely to use this tactic as an 
ultimate veto power. 


The tripartite boards, like the bipartite 
one, have tended to concentrate influence 
in the hands of the management and labor 
organizations represented on the board, with 
some detriment to the influence of unorgan- 
ized or unrepresented groups. Staff mem- 
bers of the Wage Stabilization Board during 
the Korean War were very much aware 
that union representatives on the board and 
on the appeals committee were often inclined 
to be quite casual and uninterested when 
dealing with a petition for wage increases 
for unorganized workers. In these instances, 
the public members sometimes represented 
the workers’ interests more effectively than 
the labor members did. Petitions in these 
cases were not as likely to be granted, in 
general, as where the petitioners were a 
company and a union. Unions not affiliated 
with the CIO or AFL were similarly at an 
observable disadvantage in World War II; 
during the Korean War these were accorded 
a measure of formal representation. ‘The 
presence of the public members made this 
effect less marked, however, than in the 
NRAB's proceedings. 

So far as the labor-management field is 
concerned, one other tentative conclusion 
seems warranted by our experience with 
bipartite and tripartite boards. All such 
boards, including the industry committees 
under the Fair Labor Standards Act, appear 
to give somewhat more weight to labor's 
problems and wants than does Congress 
itself. The NRAB policies in this regara 
have already been mentioned. In the case 
of the War Labor Board it seemed apparent 
from Congressional criticisms throughout 
the war and, particularly from the pro- 


5 Witness the facts that the federa! govern- 
ment has given to railway labor mediation and 
arbitration machinery, hours regulation, em- 
ployers’ liability. a retirement plan, and a 
guarantee of the right to organize and of collec- 
tive bargaining earlier than any of these bene- 
fits were given other types of labor; that rail- 
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road labor is exempted from the Taft-Hartley 


favorable position 


and that it enjoyed a 
in both World 


War Labor Board 


Act: 
under the 
Wars. 
*See Murray Edelman, ‘‘Governmental Or- 
ganization and Public Policy,"’ 12 Public Ad- 
ministration Review 276-283 (1952). 


221 


visions of the 1943 War Labor Disputes 
Act, that Congress was far more disposed 
to impose restrictions on the unions than 
was the board. These relative positions 
are not surprising when one considers that 
the backgrounds of many congressmen 
assure that their values will be sympathetic 
with those of management; but that labor is 
less fully represented in Congress in this 
regard.” It is only to be expected that 
partisan representation on a commission 
dealing with technical or complicated data 
or plans will assure that policy is based 
in very large measure on the special prob- 
lems and values of the represented groups.* 


War Labor Board experience demonstrated 
on a number of occasions that the board's 
major contribution to policy trends at high 
levels of government, including the White 
House, was to point out that some stabiliza- 
tion and dispute settlement procedures popular 
at these levels would foment future labor- 
management strife. In April, 1943, for 
example, such representations by the board 
secured Presidential revocation of an order 
issued a month earlier that had banned all 

‘future wage adjustments based upon inter- 
plant inequities. 

When the labor and management mem- 
bers have a common interest—as in the 
last issue mentioned *—the public members 
serve chiefly as their agents to present this 
interest forcefully. When the partisan mem- 
bers are divided, the public members’ stand 
will reflect the value of groups other than 
those of the partisans. This introduces a 
degree of uncertainty in policy development 
going beyond that to be found in the work 
of the bipartite NRAB. But the policies of 
bipartite and tripartite boards will predict- 
ably remain within the outer limits fixed 
by the ultimate veto powers of the ad- 
versary parties. 


Presidential Appointments 


How much difference in policy has the 
appointment of specific individuals to all- 
public boards and to high administrative 
office made? On many occasions, new ap- 
pointments to the labor agencies have been 


largely for the deliberate purpose of re- 
directing policy; there is no question that 
they have sometimes had the desired effect, 
at least in the short run. In the years 1939 
through 1943, President Roosevelt hoped 
through several new appointments to the 
NLRB to curb that agency’s reputation for 
a prolabor and pro-CIO bias and to en- 
courage the Board to reshape its procedures 
to take account of current charges that they 
denied due process.” The Board’s rulings 
in the forties moved policy in the desired 
direction, even anticipating many provisions 
of the Taft-Hartley Act, including a more 
liberal craft severance policy, a one-year 
contract-bar rule, and greater latitude for 
employers to voice their opinions on unions. 
The Eisenhower appointments have even 
more clearly moved Board policy into closer 
line with management thinking, bringing 
quite drastic policy changes since 1954 that 
have involved new restrictions on unions 
and new leeway for management.” 


The appointment of Frances Perkins as 
Secretary of Labor in 1933 brought quite 
marked changes in the Department of Labor’s 
policy emphasis, including new stress upon 
protective labor programs, social security, 
and research, and suprisingly little interest 
in unions and collective bargaining. (John 
L. Lewis was wont to refer to Miss Perkins 
as a “mere social worker.” ™) 


Although these examples suggest that the 
appointing power has made a difference in 
policy, there is even more impressive evi- 
dence that there are limits both on the cir- 
cumstances under which this factor can 
operate at all and on the extent to which it 
influences policy. When Martin Durkin, 
president of the Plumbers Union and first 
Secretary of Labor under President Eisen- 
however, tried to use his position as Secretary 
to encourage prolabor amendments to the 
Taft-Hartley Act, he found himself so com- 
pletely ineffective and so consistently dis- 
couraged that the attempt led only to his 
resignation and to a new Secretary with 
views more in keeping with those of the 
conservative cabinet. Where a grant of 
authority is couched in highly specific lan- 


7Cf. Stephen A. Bailey, Congress Makes a 
Law (New York, 1950), Chs. 9-10. 

’ William H. McPherson, ‘‘Tripartitism, in 
U. S. Department of Labor,”’ Problems and 
Policies of Dispute Settlement and Wage Stabili- 
zation During World War II (Washington, 
1950), Ch. 5. 

* Because of the wartime manpower shortage, 
employers were often as eager to increase wages 
as were unions. 

” Cf. Frances Perkins, The Roosevelt I Knew 
(New York, 1946), p. 245. In some lectures at 
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the University of Illinois in the spring of 1953. 
Miss Perkins discussed this situation in more 
detail. 

" Including, for example, greater freedom for 
employers to voice antiunion views and for 
employers’ associations to engage in lockouts. 
and increased restrictions on the right of unions 
to strike and picket. 

2 Cf, Murray Edelman, ‘‘New Deal Sensitivity 
to Labor Interests,’’ Labor and the New Deal 
(Milton Derber and Edwin Young, Editors) 
(Madison, 1957), Ch. 5. 
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guage, the courts are likely to place severe 
limits on the exercise of discretion by an 
administrator. In the case of the Wage and 
Hour Administrator, both the courts and 
Congress have done so repeatedly. 


In the case of an administrator with a 
relatively broad grant of discretion, the 
President may guess wrong as to the nature 
of an appointee’s views. Miss Perkins has 
declared that President Roosevelt was sur- 
prised and disturbed at a number of the 
policy lines followed by his first three ap- 
pointees to the NLRB, but he could do 
little about it for three or four years.” Most 
basic of all, probably, is the demonstrable 
fact that administrators are themselves sen- 
sitive to changes in the political climate, 
and that their policies are swayed accord- 
ingly. No student of the policies of the 
NLRB under the chairmanship of Paul 
Herzog from 1945 to 1953 can fail to notice 
a consistent adaptation by the Board to the 
new, more conservative climate, foreshadow- 
ing the more drastic changes that came 
with the Eisenhower majority in 1954. 


The net conclusion can only be that 
predictions of policy direction based upon 
judgments of the interests and orientation 
of key appointees are sometimes possible, 
but that they must be carefully hedged in 
the ways suggested above. There is cer- 
tainly less basis for confident assumptions 
about future policy direction in the case 
of public boards or individual administrators 
than in the case of bipartite or tripartite 
boards, for the factors that influence policy 
are less institutional in character. 


Advisory Boards 


If a group is represented in an agency 
only through membership on an advisory 
board, experience teaches us that its impact 
on policy may very well be negligible.* | The 


usual function of these committees is to 
spread support for policy and avoid political 
attack. Where the advisory board plays a 
prescribed and required role in the agency’s 
rule-making, the case is different, and the 
situation becomes very much like that of 
the tripartite agency discussed above. The 
industry committees that have functioned 
under the FLSA are of this sort. 


In other instances—such as the NRA, 
the wartime labor-management production 


committees, or the bipartite National Labor- 
Management Panel which advises the director 
of the Federal Mediation and Concilia- 
tion Service—the function is largely a pub- 
lic relations one. In such cases there may 
well be an influence on minor decisions. 
Through the Secretary of Labor’s Trade 
Union Advisory Committee on International 
Affairs, top union officials have exerted in- 
fluence on the assignment of labor attachés 
in our foreign embassies and have even 
barred individuals from assignment to par- 
ticular countries. 


Referendums 


In the formulation of some types of 
public labor policy Congress has tried to 
give influence over decision-making directly 
to the rank-and-file workers by providing 
for a referendum. For several years the 
Taft-Hartley Act made it an untair labor 
practice to bargain for a union shop unless 
a majority of the workers in the appropriate 
bargaining unit had first approved this de- 
mand in a referendum conducted by the 
NLRB. Both the War Labor Disputes Act 
of 1943 and the Taft-Hartley Act have pro- 
vided for referendums testing the workers’ 
desire to accept the employer's final bar- 
gaining offer in certain emergency disputes. 

In both these types of referendum, experi- 
ence has been surprisingly similar and con- 
sistent. The workers have supported their 
officers’ demands for union * and 
have also supported their officers’ decisions 
to reject the employers’ last offer in a very 
large proportion of the referendums, 

One must conclude that in a belligerent 
situation the rank and file will predictably 
support their leaders if given a chance offi- 
cially to express their views; the result will 
be an increase in the union's bargaining 
power. Many congressmen certainly antici- 
pated the opposite result. Congress even 
decided, after three years’ experience with 
union shop elections, that it would be best 
to repeal the requirement, and this was done 
in 1951." 


shops 


Jurisdiction 
All the devices for influencing policy dis- 
cussed so far involve a direct economic, 
social or intellectual tie of the policy maker 
with particular interests, and so permit more 


% Frances Perkins, work cited at footnote 10. 

u cf, Avery Leiserson, Administrative Regula- 
tion: A Study in Representation of Interests 
(Chicago. 1942), Ch. 6. 

“ Employees voted to authorize the union 
shop demand in 97.1 per cent of the elections 
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held between 1947 and 1951 (Sixteenth Annual 
Report of the National Labor Relations Board 
for the Fiscal Year Ended June 30, 1951, p. 301, 
Table 9A.) 

Pub. L. 
22, 1951. 


189, 82d Cong., 1st Sess., October 
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or less confidence that his policies will also 
be tied to those interests. What do the 
operations of the labor agencies tell us about 
the methods and extent to which private 
interests have an impact through the con- 
trols created by the Constitution or by 
statute? 


The political decision that links an agency 
with some interests and not with others is 
the allocation of its jurisdiction. Agencies 
are established to deal with the problems 
of some group of people. If their problems 
are not successfully met, that group is likely 
to be politically disaffected on the next 
election day. In this sense an agency’s 
status in the White House and in Congress 
depends upon the political influence—and 
especially the votes—of the groups which 
benefit or suffer from its work. 


What emerges from a survey of labor- 
policy development is a suspicion that this 
phenomenon has a differential impact upon 
policy according to the particular combina- 
tion of functions with which an agency is 
endowed. Because many agencies are re- 


sponsible for solving or ameliorating the 
problems of more than one functional group 
with incompatible interests, they find them- 
selves under pressure to sacrifice one for 
the other in some degree on the basis of a 
calculus of relative political advantage. Con- 
sequently, the way in which a jurisdictional 


assignment combines interests permits some 
prediction of future policy direction. 


There is a story with this theme in the 
ability of John L. Lewis to secure wage 
increases well above wage ceilings from the 
War Labor Board by threatening to scuttle 
that agency’s dispute settlement program 
through strikes. Other examples can be 
found in the wartime history of FEPC and 
in the battles that have taken place since 
1946 over the organizational location of the 
employment service and unemployment com- 
pensation functions. To a considerable ex- 
tent, one can make informed guesses as to 
relative policy direction in each of these 
cases by looking at the jurisdictional pattern 
involved. 

Insofar “as the ability or inability to im- 
pose sanctions is a function of relationships 
established by constitutional and statutory 
law, the literature of political science has 
dealt with it in profusion. “Checks and bal- 
ances” and “responsibility” mean that the 
groups dominant in one organ of govern- 
ment can impose sanctions on other units 
of government. The powers of appointment 


and removal; the power to establish agen- 
cies, finance them, starve them, investigate 
them, or abolish them; the power to reverse 
or modify the policies of other agencies; 
the suffrage and the limits upon its appli- 
cability are the specific techniques by which 
sanctions are imposed. Through these methods 
the interests that are dominant in units at 
the top of the legal hierarchy make them- 
selves felt at lower levels. Although this 
process is relevant to the subject under 
discussion here, it is given only passing 
mention because it is fairly well understood. 


Significance 
of Statutory Standards 


Congress is part of the over-all] political 
system itself, of course, and therefore re- 
sponsive to the interests to which its own 
structure grants access. In delegating policy 
discretion to administrative bodies, Con- 
gress employs two devices to try to assure 
that its own dominant interests will also 
be dominant in administrative policy. One 
device is the shaping of jurisdiction, struc- 
ture and interest representation. The other 
is the direct specification of policy guides 
in the statute; although political scientists 
are properly skeptical that such specification 
is often useful as a predictor of adminis- 
trative policy direction, that question is 
worth a few paragraphs of exploration. 

Until a political scientist tries to think in 
terms of predictability, he is likely to over- 
estimate the degree to which statutory lan- 
guage accepted by the courts as offering 
acceptable standards for delegation of legis- 
lative power actually guides administrative 
policy formation. Statutory standards may 
be categorized into three types from this 
standpoint: (1) normative language, (2) 
phrases which direct that a broadly defined 
general objective be sought and (3) stand- 
ards that are couched in very precise or 
quantitative terms. The first two types 
permit only the prediction that future policy 
will vary with the values of the adminis- 
trators and the pressures upon them; the 
third type assures that the courts will have 
a relatively greater role in policy formula- 
tion than is true for the first two types. 


The first type is exemplified by the provision 
of the Stabilization Act of 1942, which au- 
thorized adjustment of prices, wages and 
salaries “to correct gross inequities.” " Studies 
of fluctuations in wartime wage-stabilization 
policy based upon the inequity standard 
certainly suggest that these policy develop- 


" Pub. L. 729, 77th Cong., 2d Sess. 
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ments were not predictable in 1942 on the 
basis of any definition of “inequity” then 
extant, but were based upon the changing 
problems and pressures faced by the labor, 
management and public members of the 
War Labor Board during the ensuing three 
years.” 

Statutory standards in the form of a 
directive that a broadly defined objective 
be sought are probably most common of all, 
but they rarely have any greater predictive 
value than the normative type. The law 
reviews are filled with studies demonstrating 
that the National Labor Relations Board 
has defined “refusal to bargain collectively” 
in many different ways, and that some of its 
current rulings on the point are diametrically 
opposed to the official Board doctrines of 
five years ago. From 1947 until July, 1954, it 
was an unfair labor practice for an employer 
to interrogate an employee systematically 
regarding his union membership; since the 
latter date it has not necessarily been an 
unfair labor practice.” Yet the statutory 
standard regarding the employer's right to 
express his views has remained the same. 
Such changes do not necessarily demon- 
strate that the Board is capricious. They 
suggest, rather, that Board policy is de- 
pendent upon social activities other than the 
statutory standard, and that the operational 
function of the standard is to leave these 
other activities free to make their influence 
felt. 

Even when the general purpose is ap- 
parently stated more precisely in the statute, 
its predictive value is negligible. Tripartite 
industry committees under the Fair Labor 
Standards Act were directed to recommend 
the highest minimum wages which will “not 
substantially curtail employment.” Yet the 
evidence is quite conclusive that these com- 
mittees have paid almost no attention to 
the employment question in their delibera- 
tions and have, instead, arrived at their 
recommendations as a result of a combina- 
tion of collective bargaining and arbitration.” 
A statutory standard of this sort, which 
seems on its face to call for the committee 
to probe an economic relationship among 


wages, hours and employment in highly 
technical fashion, actually does no more in 
practice than dictate the character of the 
legal language in which a wage recom- 
mendation must be couched. It is hard to 
find any statutory directive, other than those 
phrased in cardinal numbers, which have had 
any greater predictive value. 

In the principal provisions of the Fair 
Labor Standards Act, Congress has em- 
ployed numbers: a minimum wage defined 
in cents per hour and a specific premium 
for overtime. But since the law was first 
enacted in 1938 there have continuously 
been policy questions involving coverage, 
exemptions, definition of overtime, and zeal 
of enforcement. Evidently as a result of 
the fact that the statutory delegation has 
been quite narrow and objective, the courts 
have felt justified in playing a relatively 
greater part in policy formulation; the 
administrator has played a relatively smaller 
one. Wage and hour policy has certainly 
been made and remade in the courts to a 
far greater extent than has been true of 
wartime wage stabilization or the prescrip- 
tion of unfair labor practices and repre- 
sentation practices under the Wagner and 
Taft-Hartley Acts.* 

No matter in what terms the legislature 
tries to define the course of future policy, 
it creates new policy makers, subject to 
some pressures and relatively insulated from 
others. If prediction in any sense is feasible, 
only an analysis of these pressures can 
throw light on its dynamics. 


Possibilities of Prediction 


At the very least, these considerations 
suggest that when a governmental agency 
is placed in an organizational hierarchy 
with a particular interest representation 
pattern and an assigned jurisdictional pat- 
tern, its future policies are not wholly a 
matter of chance. Neither are they wholly 
predictable. 

The sort of prediction which is usually 
possible is of the rank-order variety. We 
cannot say that the NLRB will define a 


* This question is discussed in greater detail 
in Murray Edelman, work cited at footnote 6. 
See also H. M. Douty, The Development of 
Wage-Price Policies, and John T. Dunlop, ‘‘An 
Appraisal of Wage Stabilization Policies,’ in 
work cited at footnote 8, Chs. 4-5. 

” Standard-Coosa-Thatcher Company, 85 NLRB 
1358 (1949). 

* Blue Flash Express, Inc., 109 NLRB 591 
(1954). 

1 Cf. Harry Weiss, ‘‘Minimum Wage Fixing 
Under the United States Fair Labor Standards 


Labor Law Administration 


Act; the Working of the Industry Committees.”’ 
51 International Labor Review 17-48 (1945). 
People who have served as public members of 
committees have told the writer the same 
thing. 

2 Among the controversial questions on which 
the federal courts have changed or reversed the 
Policies of the administrator have been defini- 
tion of the agricultural exemptions, portal pay 
and make-ready time, definitions of ‘regular 
rate of pay.’’ Belo contracts, and payment for 
so-called ‘‘overtime on overtime.’ 


225 


particular employer action as an unfair 
labor practice; but, given specified future 
conditions, we can say that the chance of 
its favoring this policy is greater or less 
than the chance that a federal court will 
favor it if it has jurisdiction. We can predict 
with considerable confidence that a tripartite 
War Labor Board will, under stated condi- 
tions, be more or less friendly than an all- 
public board to wage increases or to seizure 
of plants to force settlement of labor dis- 
putes. We can usually identify the groups 
which, given particular conditions, will have 
a friendlier reception in Congress than in 
a given administrative agency or court and 
we can often say which of two rival groups 
will be more influential in a_ particular 
agency. 

Unless a way to attach quantitative 
weights to the intensities of interests is 
discovered, this is the only sort of predic- 
tion which will be feasible. But it ts pre- 
cisely the type that is most useful to a 


legislator anxious to establish machinery 
which will produce policy changes in a given 
direction with given changes in conditions. 

Some of the sanctions which help us plot 
policy direction can be imposed only by 
organized groups acting deliberately to ad- 
vance their current interests. Others, stem- 
ming chiefly from the suffrage and social 
criticism, lend intensity to all group inter- 
ests, organized or not. 

Probably the most important inference to 
be drawn trom these observations is that 
the term “discretion” is a quite inexact de- 
scription of the policy-forming activities of 
public agencies. A regulatory statute creates 
an organ subject to specific sanctions—an 
organ whose policies will differ in roughly 
predictable fashion from those of other 
agencies with concurrent policy jurisdiction 
and from those of other agencies that might 
have been given jurisdiction. If this be dis- 
cretion, social scientists can make more of 
it than we have done. [The End] 


HIGHER WAGES, FEWER JOBS? 


A warning that labor might be cutting 
its own throat by putting too high a 
price on its services was voiced by the 


Guaranty Survey, economic publication of 
Guaranty Trust Company of New York. 
In its January issue, the Survey stated 
that during the last few vears, “business 
concerns have been finding it increas- 
ingly difficult to raise prices enough to 
meet the rise in unit labor costs.” 
Labor’s exclusive emphasis upon wages 
as a source of purchasing power is a 
“fallacy fatal to clear economic think- 
ing,” said the report, since “business 
firms and governmental agencies possess 
purchasing power and use it as truly as 
do individual consumers.” To the man- 
agers who make business decisions and 
create jobs, wages are regarded primarily 
as costs. Companies have experienced 
declines in earnings per dollar of sales 
and a lower return on capital investment 
during the past several years, and plant 
and equipment replacement costs have 
tripled since 1933, and vet, the review 
points out, federal law still requires that 
depreciation be limited to original cost. 
“Certainly the characteristic feature of 
the decline in business during the last 
few months has been the downturn in 


investment in new plant and equipment, 
rather than a weakening of consumer 
demand,” it said. 

Since the much-discussed “wage-price 
spiral” has given way to the “profit 
squeeze,” cost-price relationships “are 
already tending to make it unprofitable 
for business concerns to maintain and 
expand operations and thus to create 
jobs * At this time, cautions the 
bulletin, “nothing could be more short- 
sighted than to aggravate the difficulty 
by insisting upon a further increase in 
the cost of employment.” 


Referring to the AFL-CIO’s announced 
determination to press for higher wages, 
shorter hours and expanded fringe bene- 
fits in 1958, the Guaranty Survey warned: 

“If their present policies and actions 
are pricing union members out of jobs, 
or if they threaten to do so, it is essen- 
tial that the situation be recognized and 
corrected at the earliest possible moment. 
Otherwise the general business down- 
turn now under way would be need- 
lessly deepened and prolonged, billions 
of dollars’ worth of potential industrial 
output would be lost, and the entire 
economy would suffer, labor most se- 
verely of all.” 
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Ten Years 
of the National Emergency Procedure 


By THOMAS J. McDERMOTT 


The author inquires into the effectiveness of the procedure 
adopted to handle strikes or lockouts which imperil national 
health and safety. He argues that if free collective bargain- 
ing is to be retained and the possibiliiy of work stoppages is 
to be minimized, a better procedure will have to be developed. 


I> JUNE, 1947, the Eightieth Congress 
enacted the Taft-Hartley (Labor Man- 
agement Relations) Act.’ Among the many 
controversial changes in labor law made by 
this act was the adoption of a procedure 
whose purpose was the avoiding or mini- 
mizing of certain labor controversies af- 
fecting interstate commerce, which may be 
inimical to the general welfare or violate 
the rights of the public. To this end Title 
II, Sections 206 to 210, was adopted to 
prescribe the procedure for the handling 
of those disputes which in the opinion of 
the President constituted a “threatened or 
actual strike or lockout affecting an entire 
industry or a substantial part thereof 
will, if permitted to occur or continue, im- 
peril national health or safety oa 
When this act was passed, public concern 
with the impact of national disputes on 
economic welfare was at a fever pitch as a 
result of the unprecedented strike activity 
following the end of World War II. In 
more recent years this public concern has 
been at a relatively low ebb. This change in 
interest is not, however, a permanent one. 
When serious labor disputes take place, like 
that of last vear involving the longshore- 
men, the public interest ts again aroused. 
For the most part, the interest of students 
in this legislation has concerned itself with 


two questions: How effective is the present 
procedure? What should be done about it? 
On the whole, the majority of analyses have 
found the procedure wanting, but the solu- 
tions offered have varied all the way from 
a plea for almost complete nonintervention 
(other than the use of mediation) to com- 
plete outlawing of the strike and the in- 
stitution of compulsory arbitration 


In one sense the various measures advo- 
cated represent some three 
proaches to the problem. On the one hand 
are those who hold the belief that under no 
circumstances should a strike be permitted 
that will in any way endanger our economy 
or result in inconvenience to the 
general public. Their solution is usually the 
adoption of a complicated procedure to 
make the strike impossible and to provid 
some torm of compulsory arbitration.’ A 
second group holds that the extension 

industrial unionism to certain key and basic 
industries has raised the possibility that 
strikes may occur which will have 
effects on our society and, therefore, govern- 


separate ap- 


serious 


serious 


ment intervention of a relatively strong na- 
ture is needed. However, the 
adopted should stop short of outlawing the 
strike and establishing compulsory arbi- 
tration.’ Arrayed against these two groups 
are those 


who are oppos d to anv restric- 


measures 


Became law over President's veto. 
? Labor Management Relations Act, 1947, Tit. 
II. Sec. 206: 29 USC Sec. 176 

>For a recent example see Murray M. Roh- 
man, ‘“‘National Emergency Disputes.’ 8 Labor 
Law Journal 523-528 (August, 1957). 


National Emergency Procedure 


‘Proponents of this point of view vary from 
mild intervention in the form of a voluntary 
cooling-off period as proposed by Senator Ives 
(New York) (see ‘“‘Emergency Labor Disputes.” 
America, March 14, 1953, p. 643) to more ex- 
tensive intervention as represented by the 
“Labor Fact-Finding Boards Act” submitted to 
Congress in 1946 
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The author is associate professor of economics, 
Institute of Industrial Relations, Holy Cross 


College. 


This article is based in part on a 


chapter of his doctoral dissertation ‘The Effec- 


tiveness of Investigation in the 


Settlement 


of Labor Disputes’’ (Boston University, 1955). 


tions whatsoever to the right to strike, and 
who argue for the continuance of free 
collective bargaining.’ 


Spokesmen for these three positions were 
also active in the Seventy-ninth and Eightieth 
Congresses, when extensive consideration 
was being given to the adoption of labor 
legislation dealing with the question of 
emergency disputes. The Ball, Burton, 
Hatch bill and the second Case bill both 
called for compulsory arbitration, The Fact- 
Finding Boards Act and the Taft-Hartley 
emergency procedure were representative of 
limited government intervention, while the 
McMahon bill embodied the thinking of the 
advocates of voluntarism.* 


This brief historical reference is men- 
tioned because the adherence to any one of 
these lines of thought is bound to influence 
any conclusions drawn relating to the ef- 
fectiveness of the present procedure and the 
proposal for a solution. In other words, any 
analysis is influenced by the basic position 
held by the analyst on this question of free 
collective bargaining. Obviously, a person 
starting from the assumption that strikes 
cannot be tolerated in certain sectors of our 
economy will not find the present procedure 
very effective because it permits such strikes. 
So too, any representative of that line of 
thinking which argues for no interference 
with free collective bargaining is going to 
find much that is wrong with the present 
procedure. Therefore, a fair analysis of the 
effectiveness of the national emergency pro- 
cedure must be based upon the acceptance 
of the same assumptions that gave rise to 


the adoption of the procedure. If there is 
a disagreement on the basic position, the 
challenge should be directed at that point 
rather than at the means for implementing 
this position. 

It is, therefore, the intention of this 
article to accept the basic philosophy of 
those persons responsible for the passage 
of the present emergency procedure and 
then to determine if ten years’ experience 
with the procedure has met with their 
expectations. 


The national emergency procedure adopted 
in the Taft-Hartley Act represented a victory 
for that group in Congress who believed 
that the right to strike is an essential part 
of collective bargaining, and who strongly 
opposed compulsory arbitration, but who, at 
the same time, were convinced that some- 
thing had to be done to minimize the pos- 
sibility of any work stoppage that could 
cause serious consequences to the public 
welfare. 


Senator Taft, speaking for this group, 
explained the philosophy of the adopted 
measure as being based upon the proposi- 
tion that “the solution of our labor problems 
must rest on a free economy and on free 
collective bargaining.” * He continued: 


“That means that we recognize freedom 
to strike when the question involved is the 
improvement of wages, hours, and working 
conditions, when a contract has expired and 
neither side is bound by a contract. We 
recognize that right in spite of the incon- 
venience, and in some cases, perhaps danger, 


5 An example of this attitude can be seen in 
the ‘‘Letter to the Times’’ submitted back in 
1946 by some 32 economists, political scientists 
and other educators. The thesis of their posi- 
tion was summed up in the following sentence: 

“Government intervention can destroy the 
process of free collective bargaining if it takes 
the form of a declaration to American workers 
that they are not free to take strike action 


even if the prohibition is ostensible for a limited 
period of time.’’ New York Times, May 26, 1946. 

* See Harry A. Millis and Emily Clark Brown, 
From Wagner Act to Taft-Hartley (Chicago, 
University of Chicago Press, 1950), for back- 
ground relating to the nature of the bills filed 
during the 79th and 80th Congresses. 

7 Millis and Brown, work cited at footnote 6, 
at p. 576. 
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to the people of the United States which 
may result from the exercise of such right.” 


Procedure 


In brief, the procedure incorporated (1) 
a cooling-off period of 80 days, (2) the use 
of the injunction to enforce this delay, (3) 
the appointment of an investigation panel 
called a “board of inquiry” without the 
power to recommend, (4) further mediation 
efforts, (5) a vote by the employees on 
the employer’s last offer and (6) a referral 
of the dispute to Congress if the work 
stoppage was not prevented.‘ 


In this procedure, the use of the “boards 
of inquiry” are to serve two purposes. One 
is to assist the President in determining the 
seriousness of the dispute and the extent to 
which a stoppage would constitute a na- 
tional emergency. The other is to make 
available to the public the facts with regard 
to the positions being taken by each side. 
Thus, the first report is primarily concerned 
with the existing state of affairs and the 
seriousness of the work stoppage. The 
second report is for the purpose of calling 
public attention to the efforts which the 
parties have made towards settlement of 
the issues and to present the employer's 
last offer. Presumably, these reports, by 
making public the issues in the dispute and 
the efforts that the parties were making to 
resolve these issues, would cause the pres- 
sure of public opinion to force the dis- 
putants to reach an agreement. 


By not providing the “boards of inquiry” 
with the power of recommendation, the 
framers of the law deliberately wanted to 
avoid having the government lay down the 
terms of settlement. The main reliance for 
the prevention of a serious work stoppage 
was, of course, placed upon the 80-day 
period. The philosophy was that during this 
time the disputed issues could be resolved 
by free collective bargaining. Senator Taft 
emphasized this point when he said: 


“We did not feel that we should put into 
law, as part of the collective bargaining ma- 
chinery, an ultimate resort to compulsory 
arbitration, or to seizure, or to any other 
action. We feel that it would interfere with 
the whole process of collective bargaining. 
If such a remedy is available as a routine 
remedy, there will always be pressure to 
resort to it by which ever party thinks it 


will receive better treatment through such 
a process than it would receive in collective 
bargaining, and it will back out of collective 
bargaining. It will not make a bona-fide 
attempt to settle if it thinks it will receive 
a better deal under the final arbitration 
which may be provided 


“TIf we actually face an emergency] .. . 
eighty days will provide plenty of time 
within which to consider the possibility of 
what should be done; and we believe very 
strongly that there should not be anything 
in this law which prohibits the final right 
to strike.” 

Thus, the objectives of the sponsors of 
the national emergency procedure are clear. 
Compulsory arbitration is rejected, but com- 
plete freedom to use the strike cannot be 
permitted. At the same time, however, the 
settlement of critical labor disputes must be 
made through the means of free collective 
bargaining. 


Questions to Be Answered 


The question becomes: Has the use of 
the procedure lived up to the expectations 
of its sponsors? To determine this, the 
forthcoming analysis will be concerned with 
the answers to four questions. 


(1) What success did the injunction have 
in the prevention of work stoppages? To 
put it another way, did the injunction merely 
postpone the stoppage, or was it applied in 
cases where there probably would not have 
been a stoppage if the procedure were not 
available ? 

(2) Did the application of the procedure 
cause any serious interference with collec- 
tive bargaining? Here my concept of effec- 
tiveness is concerned not only with the 
prevention of the work stoppage itself, but 
also with whether the points at issue were 
actually resolved and not postponed, and 
with whether collective bargaining was pro- 
moted or seriously impaired by the use of 
the procedure. 

(3) What contributions, if any, were made 
by the boards of inquiry to the dispute set- 
tlement procedure? 

(4) What value is to be found in the last- 
offer ballot? 

To find the answers to these questions, 
the disputes, which required the application 
of the national emergency procedure from 


8’ The full text of this procedure is not given 
here because it has been recounted in detail in 


most articles dealing with this question of 


national emergency disputes. 


National Emergency Procedure 


* Millis and Brown, work cited at footnote 6, 
at p. 578. 


1947 to 1957, will be analyzed mainly on an 
industry basis. The reason for this is that 
a better over-all picture of effectiveness can 
be achieved if the approach is made from 
an industry basis rather than on a case-to- 
case basis. Many similar conditions affect- 
ing objectives, strategy and outcome can be 
more clearly developed with the industry 
approach. Therefore, the order of presenta- 
tion will be: (1) the atomic energy dis- 
putes, 1948-1954; (2) the bituminous coal 
disputes, 1947, 1948 and 1950; (3) the long- 
shore disputes, 1948, 1953 and 1956; (4) the 
meatpacking dispute, 1948; (5) the long- 
lines telephone dispute, 1948; (6) the non- 
ferrous metals dispute, 1951; and (7) the 
American locomotive dispute, 1953. All told, 
over the ten-year period the national emer- 
gency procedure has been applied in 13 
specific disputes. 


Atomic Energy Disputes 


Atomic energy dispute, 1948.—The first 
dispute in which the national emergency 
procedure was applied was the atomic en- 
ergy dispute in 1948. The analysis of this 
dispute will illustrate the position occupied 
by the board of inquiry in the emergency 
procedure and how the procedure affects 
the relative bargaining positions of the par- 
ties to the extent that one side may be 
strengthened over another. In this case, the 
company, the Carbide and Chemical Cor- 
poration, was seeking to eliminate certain 
favorable wage and benefit differentials that 
existed in the struck plant but not in the 
two other plants operated by the company 
in the area. The 18 AFL craft unions, on 
the other hand, were seeking to broaden 
slightly the existing differential on wages 
and to retain the other more favorable 
benefits.” 


Thus, the objective of the unions was to 
maintain the status quo, while the company 
attempted to institute changes in the con- 
tract. In this regard the unions wanted a 
“continuity of operation” that would not 
permit the strike, and wanted to arbitrate 
the issues in dispute. The company took 
the position that if there was an unresolved 


dispute on wages “the unions could exercise 
their economic power as they can do in any 
industry, i. e. strike.” ™ 


When the company refused to extend the 
existing terms of the contract beyond March 
5, 1948, the unions called for a strike. This 
action was forestalled by the application of 
the emergency procedure. 


During the course of this dispute, the 
board of inquiry was to serve no particular 
purpose other than to call attention to the 
fact that the strike was imminent and that 
the Atomic Energy Commission considered 
such a stoppage a “grave danger to national 
safety.” This, of course, was’ something 
that was already obvious and weil known. 
Even in the matter of clarifying the issues, 
the board itself gave credit to the Concilia- 
tion Service for the pinpointing of these 
issues and the establishment of the six im- 
portant ones.” 


On June 11, the injunction was dissolved, 
and it was immediately after this action that 
the Conciliation Service was successful in 
getting the parties to agree to a status quo 
and to enter into extended negotiations.” 
Then, after 50 hours of continuous negotia- 
tions, an agreement was reached. The set- 
tlement granted a 154% cent wage increase 
and the company won a minor point on the 
sick benefit plan.” 


Thus, the application of the injunction 
does appear to have forestalled a work 
stoppage, but the reluctance of the union 
to instigate the strike and the close con- 
tractual relationship of the company to the 
government raises a question as to whether 
or not there would have been any serious 
work stoppage in the absence of the injunc- 
tion. Certainly, the use of the emergency 
procedure in this case did cause an inter- 
ference with collective bargaining. The 
Conciliation Service reported that the u‘iliza- 
tion of the national emergency provis‘ons 
of the act “appeared to have averted a 
stoppage,” but that it could not be said 


“that the period of the injunction contributed 
materially to the final settlement, if at all. 
The settlement was ‘bargained out’ with the 
aid of the Service and without utilization of 


” The company had negotiated an average in- 
crease of 13'. cents for its other two plants and 
was offering the AFL unions ten cents. The 
unions were demanding 15 cents. The sick bene- 
fit plan (X-10), possessed by the AFL plant, 
was more favorable in its conditions than that of 
the other plants. Board of Inquiry Report No. 
1, Labor Dispute at Oak Ridge National Labora- 
tory, March 14, 1948 (80th Cong., 2d Sess., H. 
Doc. 726, pp. 5-6). 
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footnote 10, at pp. 5-6. 


" Report cited at 
statements to the 


From union and company 
board of inquiry. 

1 Report cited at footnote 10, at p. 4. 

% Federal Mediation and Conciliation Service. 
First Annual Report (Washington, D C., United 
States Government Printing Office, 1948), p. 31. 

“The agreement called for benefits to be 
based on years of service, but noncontributory 
payments and other aspects of the more favor- 
able plan were to remain. 
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extraordinary statutory procedures.” “ This 
report certainly appears to be supported by 
the history of the dispute. During the period 
of injunction the “positions of the parties 
remained unaltered and the dispute un- 
settled.” * It was not until after the last- 
offer election, with the overwhelming rejection 
of the company offer by the workers (771 
to 26), and the subsequent dismissal of the 
injunction that the disputants got down to 
real bargaining. Thus, the use of the pro- 
cedure definitely appears to have hindered 
and delayed genuine collective bargaining. 


In view of these circumstances, very little 
credit can be given to the emergency pro- 
cedure for the termination of the dispute. 
On the other hand, its use did prolong the 
dispute and it did serve to strengthen the 
union position. In fact, the final settlement 
gave the unions a 15% cent increase which 
was one-half cent more than they had de- 
manded prior to the application of the pro- 
cedure. 

Atomic energy dispute, 1954.— In tlie 
atomic energy dispute of 1954, the element 
of a reluctance of the parties to institute a 
work stoppage again may be found. The 
appraisal of effectiveness, however, is made 
more difficult because there was also in- 
volved the use of the procedure of the 
Atomic Energy Labor-Management Rela- 
tions Panel and a voluntary postponement 
of strike action. The atomic energy panel 
made recommendations that the company 
grant a six cent per hour increase across the 
board. This proposal was accepted by the 
Carbide and Carbon Chemicals Company 
and the Atomic Trades Council of the AFL, 
but it was rejected by the United Gas, Coke 
and Chemical Workers Union, ClO.” 

Further negotiations between the com- 
pany and the Chemical Workers Union soon 
indicated that the positions of the parties 
had pretty much frozen. 

On July 6, a board of inquiry was ap- 
pointed. The following day a strike began, 
but it lasted only a few days when the 
union, in an agreement with the Secretary 
of Labor, accepted an extension of the no- 
strike pledge to August 1. At the same time 
it asked for the submission of the issue to 
arbitration, but this request was rejected by 


the company.” 


The board of inquiry in its reports had 
little to offer. On July 10, it reported that a 
state of crisis had not been reached, but 
that such a state appeared inevitable if there 
were a resumption of the strikes, since these 
stoppages could “decrease Seriously the pro- 
duction of the plants involved.” ” The board's 
final report was submitted on July 19, and 
contained copies of the arguments and data 
submitted by the company and the unions 
to the atomic energy panel. There was also 
a copy of the recommendations of that 
body. These reports clearly represented 
duplication as this material had been in- 
cluded in the initial atomic energy panel 
report. 

No progress was made in 
and, to prevent a strike scheduled for August 
12, 1954, the 80-day injunction was ob- 


negotiations 


tained. Throughout this period, collective 
bargaining remained pretty much at a 
standstill. The last offer, which was basi- 


cally the same as the atomic energy panel 
recommendation, was submitted to a vote 
of the employees on October 21. The workers 
rejected the offer by a vote of 3,480 to 745. 
After the injunction was dissolved, no effort 
was made to strike while the parties con- 
tinued to negotiate until November 7, when 
an agreement was reached. The final terms 
were six cents per hour effective April 15, 
1954, and four cents effective January 15, 


1955. This latter four cents was to cover 
the second wage reopener period which 
started November 15, 1954. In addition, 


holidays falling on Saturday would be ob- 
served on Friday.” In other words, the 
union won nothing beyond the recom- 
mendations of the original panel. 


It is obvious that the union, as in the 
1948 dispute, did not have a strong desire 
to exercise its primary weapon, and as in 
that dispute, the application of the procedure 
appears to have prolonged the negotiations. 
The Taft-Hartley procedure was instituted 
after two previous delay periods. The posi- 
tions of the parties were pretty much frozen 
as a result of the recommendations of th« 
atomic energy panel, and the 80-day injunc- 
tion did nothing to thaw them out. How- 
ever, a short strike did occur and another 
was scheduled to take place when the in- 
junction was secured. Therefore, the use of 
governmental intervention did prevent a 


6 Work cited at footnote 13. 
% Board of Inquiry Report No. 2 (May 18. 


1948). p. 95. 
Board of Inquiry Report, Labor Dispute at 


Oak Ridge, Tennessee and Paducah, Kentucky 
(July 10, 1957). p. 8. 
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* Board of Inquiry Report of July 19. 1954 
2 


p. 

” Boara of Inquiry Report, cited at footnote 
10, at pp. 1, 4. 

* Federal Mediation and Conciliation Servi-e 
Sirth Annual Report (Washington, D. C.. United 
States Government Printing Office), p. 12 
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work stoppage. The board of inquiry con- 
stituted mere duplication and the results of 
the final-offer ballot illustrates the futility 
of this device. The device of including the 
four cent increase, which was to represent 
an agreement for the second wage reopener, 
provided the necessary face-saving agree- 
ment for both sides. 


Bituminous Coal Disputes 


A most important test for the national 
emergency procedure is to be found in the 
three bituminous coal disputes, since a major 
motivation to the adoption of the procedure 
was the prevention of the many industry- 
wide work stoppages which have taken 
place in the coal industry.” In the first dis- 
pute, the injunction was obtained, but the 
board of inquiry was unable to function be- 
cause the union refused to participate in its 
hearings. In the second dispute only the in- 
vestigating board was appointed; while in 
the third dispute, the last-offer election was 
not used. 

How successful the procedure was in re- 
solving these disputes can be seen in the 
fact that in the first and third cases, work 
stoppages took place. In the second case, 
the obstacle to agreement was resolved be- 
fore the board of inquiry could even begin 
its hearings. Furthermore, in these cases, 
the parties adjusted their bargaining strate- 
gies to the anticipation of the application of 
the 80-day injunction. This anticipation re- 
sulted in the adoption of delaying tactics by 
both parties, so that there was a complete 
absence of genuine bargaining during the 
preinjunction period. The strategy of the 
union was also directed at an attempt to 
evade the effects of the injunction, and in 
this attempt it was partially successful. 


First bituminous coal dispute, 1947-1948. 
—The first two disputes in the bituminous 
coal industry were in reality one dispute 
with two interrelated sets of issues. The 
first involved the agreement on a plan for 
the operation of the welfare fund, while 
the second was concerned with the terms 
of the 1948 contract. Until a welfare fund 
plan could be determined, the terms for the 
new contract could not be negotiated.~ When 
the union and management trustees were 
unable to agree on a plan of disbursement 


and on a neutral replacement, a walkout of 
the Miners Union began on March 15, 1948. 


A board of inquiry was then appointed, 
but the union officers refused to testify be- 
fore the board. The board then issued a 
subpoena against John L. Lewis and on 
April 3, the United States District Court 
issued an order enforcing the subpoena. In 
addition, the court issued an injunction which 
restrained the union from continuing with 
the strike, ordered it to instruct its mem- 
bers to return to work and further directed 
the union and the operators to bargain col- 
lectively.” In spite of these orders, the 
walkout continued. Only after Lewis and 
the union were found guilty of contempt 
was production resumed. 


Immediately following the issuance of the 
injunction, Congressman Martin, the Re- 
publican Speaker of the House, prevailed 
upon the parties to agree to Senator Styles 
Bridges of New Hampshire as the neutral 
trustee. Mr. Lewis and Senator Bridges 
then agreed upon a plan for distribution of 
the fund, but the legality of this plan was 
challenged in the courts by Mr. Van Horn, 
the management trustee.” 


Second bituminous dispute, 1948.—\V hile 
the battle was going on over the reactiva- 
tion of the welfare fund, the union and the 
mine operators had been attempting to 
negotiate a new contract to take the place 
of the 1947 agreement, which was due to 
terminate on June 30, 1947. When no prog- 
ress was made in these negotiations, the 
President, on June 19, declared a national 
emergency and appointed a board of inquiry. 

In the meantime Judge Goldsborough of 
the United States District Court, on June 
22, handed down his decision in the suit 
instituted by Mr. Van Horn. The action of 
the other two trustees was approved, and 
the claim of the operators’ representative 
was rejected. With this decision, Mr. Van 
Horn withdrew his objections and accepted 
the plan for reactivation of the welfare 
fund.” The parties quickly got down to 
negotiations on the new contract and the 
board of inquiry was able to report that the 
parties had reached an agreement.” 


In these negotiations the entire action or 
lack of action centered upon the selection 


21 Rdgar L. Warren states that strikes in the 
coal industry on an industry-wide basis over 
a period of 36 years ‘have been far more fre- 
quent than those on a comparable basis in any 
other industry."’ Warren, ‘‘Thirty-Six Years of 
National Emergency Strikes,’’ Industrial and 
Labor Relations Review, October, 1951, pp. 10, 
11. 
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= Facts on this dispute taken from the work 
cited at footnote 13, at pp. 43, 44. 

* Work cited at footnote 13, at p. 44. 

** Work cited at footnote 13, at p. 44. 

* Work cited at footnote 13. at p. 49. 

** This report was made on June 24, 1948, five 
days after appointment of the board. 
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of a neutral trustee and the acceptance of 
a plan for operation of the welfare fund. It 
Was not until these obstacles were removed 
that any serious consideration was given by 
the parties to the terms of their pending 
contract. In view of this background, the 
President’s action in declaring a national 
emergency appears to have been premature 
and unnecessary. The nature of the im- 
passe was such that an investigation board 
could contribute nothing to the settlement 
of the issue. 

In the second dispute, the board of in- 
quiry was scarcely appointed when the 
welfare fund issue was settled, which then 
paved the way for an agreement to be 
reached on the contract. The board in the 
first dispute was unable to even get the 
union representative to appear before it. 
Under these circumstances, nothing was 
contributed by these boards. The injunction 
that was issued in April did not end the 
work stoppage, but the contempt citation 
against the union and its president un- 
doubtedly did. However, it was the inter- 
vention of a member of Congress that brought 
about the settlement of the in the 
dispute and not the emergency procedure. 


issues 


Third bituminous coal dispute, 1950.—The 
final bituminous coal dispute to have the 
emergency procedure applied was in the 
1950 negotiations. This dispute is of par- 
ticular importance for two reasons. First, it 
changes in collective bargain- 
made by the employers and 
meet the changed conditions 
caused by the anticipation of the application 
of the emergency procedure. Second, the 
dispute represents a case where the injunc- 
tion procedure broke down completely, and 
even failed to end an existing work stoppage. 


illustrates the 
ing strategies 
the union to 


The issues involved in the dispute were 
numerous. The union requested wage in- 
creases, increased payments into the pen- 
sion and welfare fund, and a reduction in the 
workday. The operators sought the elimina- 
tion of certain provisions previously in- 
cluded in the contract, namely, the union 
shop clause, the “willing and able” clause, 
the clause permitting work stoppages dur- 
ing “memorial periods” and the provision 


limiting pension and welfare funds to union 


members. No definite wage figures were set 
by either side. According to the reports of 
the Mediation Service, the operators refused 
to make any concessions while the union 
was so extremely indefinite about its posi- 
tion. The board of inquiry report, submitted 
on February 11, 1950, five days after it was 
appointed, found that the dispute was primarily 
a question of dollars and cents and that this 


was behind all tactical maneuvering.” 

Eight months of collective bargaining had 
yielded, in the words of the parties them- 
selves, “only a ‘fantastic’ assortment of 
vague demands, with futile sparring at ‘per- 
functory’ conclaves.”* These long months 
of bargaining had not even accomplished 
the task of joining the issues. 


In an effort to determine the actual causes 
and circumstances involved in this dispute, 
the board of inquiry departed from its func- 
tion of merely investigating the issues and 
proposed that the parties engage in collec- 
tive bargaining with the members of the 
board sitting in on the sessions. The value 
of these sessions, according to the board, 
was to clarify the point that the most im- 
portant issues were the money issues, and 
that once these could be settled, agreement 
could be reached on the nonmonetary items.* 

The reason for this complete lack of bar- 
gaining over such a prolonged period can 
only be found in the bargaining strategies 
of two sides. It is evident that the operators 
depended to a great extent on the enforce- 
ment of the national emergency provisions. 
The issuance of the injunction would mean 
that the workers would be restrained from 
leaving the pits for a period of 80 days, 
during which time a sizable stock of coal 
aboveground could be mined. 


Mr. Lewis was obviously well aware of this 
situation and his answering strategy was to 
order, on June 8, a “brief stabilizing period 
of inaction” that lasted about one week.” 
Then on July 5, he put into effect a three- 
day week. If the latter could be continued, 
a national emergency could be staved off 
for a long period of time and the use of the 
injunction prevented. At the same time, 
the operators would suffer financially from 
the short production period.“ The mine 


The board report states: significant 
fact. which emerged from this inquiry, is that 
this is basically a dispute, at the present stage 
over the wage and welfare contribution issues. 
Behind the tactical maneuverings of the nego- 
tiators, is fundamentally an issue of dollars 
and cents.’’ Board of Inquiry Report, The 
Labor Dispute in the Bituminous Coal Indus- 
try (February 11, 1950), p. 6. 


National Emergency Procedure 


* Report cited at footnote 27, at p. 4. 
*® Report cited at footnote 27, at p. 6. 
* Report cited at footnote 27, at p. 3 
2% Business Week, January 7, 1950, p. 61, stated 

“and it (the three-day week] was not a strike, 

but still put pressure on the operators where 

it really hurt—in their pocketbooks.” 


workers, themselves, seem to have upset 
the plans of both sides. The three-day week 
was hard to take financially, and the 
workers struck for a full week. Over a 
period of five months, they had been show- 
ing their dissatisfaction by scattered wild- 
cat stoppages. On February 6, 1950, the 
total work stoppage was sanctioned by the 
union. 


Late in January, President Truman had 
intervened and proposed a nonstatutory 
fact-finding board to investigate the dispute 
and make recommendations during a 70-day 
<tuce period. This proposal was accepted 
by the operators, but rejected by the union.* 
The board of inquiry was then appointed 
and an injunction against the work stop- 
page was secured on February 11. How- 
ever, the miners refused to comply with 
the injunction or with the union’s order to 
return to work. 


On March 2, the United States District 
Court found the union not guilty of con- 
tempt on the grounds that the organization 
did all that was possible to urge the men 
to comply with the injunction.” The next 
day the President requested Congress to 
permit the government to seize and oper- 
ate the mines with a portion of the profits 
to revert to the government.” This threat 
against the mine operators plus the success 
of the work stoppage established the in- 
centive for a settlement, which was quickly 
achieved. 


In this third bituminous coal dispute the 
national emergency procedure was com- 
pletely ineffective. The use of the injunction 
did not even delay the work stoppage. 
Collective bargaining was sericusly im- 
peded as both sides, anticipating the ap- 
plication of the procedure, engaged in stalling 
tactics. The board 0f inquiry faced with an 
inability to contribufe to the settlement of 
the dispute by means of investigation en- 
gaged in the function of conciliation, and 
this use of conciliation did achieve some 
clarification of the issues. Other than this, 
the board was unable to contribute any- 
thing further towards a settlement. 


Longshore Disputes 


Although the incentive for the adoption 
of the national emergency procedure was 
the critical nature of the bituminous coal 
disputes, the area which has proven to be 
most difficult in settlement has been the 
numerous longshore disputes. Over the 
ten-year period, the procedure has had to be 
invoked in this area four times. In none 
of these disputes could the procedure be 
classified as successful, although in the 
disputes of 1953 and 1957, the injunction 
period did provide a “cooling off” effect on 
the emotionally tense conflicts that were 
present in these disputes. 


Pacific Coast shipping dispute, 1948.—In 
the Pacific Coast shipping dispute in 1948, 
the application of the national emergency 
procedure was a complete failure, even to 
the extent that it was not able to prevent 
a prolonged work stoppage.” In fact, the 
conclusion can be made that the stoppage 
was longer than it would have been if the 
procedure had not been invoked. This dis- 
pute was part of a controversy that affected 
practically all of the workers in the mari- 
time industry on the Atlantic and Pacific 
Coasts and on the Great Lakes and the 
Gulf.” 


The dispute was concerned with the de- 
termination of the terms for a new contract 
to replace the one terminating June 15, 1948. 
Negotiations had been carried on for a con- 
siderable period in advance of this deadline, 
but soon after the Conciliation Service en- 
tered the dispute it was apparent to the 
mediators that the big issue was the demand 
by the union for the retention of the union 
hiring hall. The wage issue, which con- 
sisted of a demand by the union for an 18 
cent per hour increase, received little con- 
sideration because of the dominance of the 


union security issue.” 


In this dispute the board of inquiry merely 
reaffirmed the importance of the union hir- 
ing hall issue and stated that unless re- 
strained, the industry would be “completely 
tied up on June 15th,” the strike deadline. 
In the East Coast dispute, the use of the 


® Board of Inquiry Report, cited at footnote 
27. at p. 4. 

33 UU, 8. v. United Mine Workers of America, 17 
LABOR CASES { 65,631, 89 F. Supp. 179 (1950). 

% United States Department of Labor, Labor 
Fact-Finding Boards, p. 28. 

% Facts for this dispute are taken from 
United States Department of Labor, Federal 
Fact-Finding Boards, p. 25, and the work cited 
at footnote 13. at p. 47. 

%* The dispute involved the shipping compa- 
nies of the Atlantic, Pacific, Gulf of Mexico and 
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Great Lakes and the Internationa! Longshore- 
men’s Union (CIO), National Marine Engineers 
Association (CIO), National Union of Marine 
Cooks and Stewards (CIO;, Pacific Coast Ma- 
rine Firemen, Oilers, Watertenders and Wipers 
Association (Ind.), The National Maritime Union 
(CIO), and the Marine Radio Local of the 
International Brotherhood of Electrical Work- 
ers (AFL) and American Radio Association 
(CIO). 
* Work cited at footnote 13, at p. 47. 

88 Work cited at footnote 35, at p. 25. 
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injunction did prevent a work stoppage. 
However, the appointment of the board of 
inquiry several days before the strike dead- 
line indicated that the government would 
intervene, and this knowledge had the effect 
of eliminating any need for urgency.” This 
need did not appear again until the latter 
part otf August when the real bargaining 
began. In this sense, there was, in the East 
Coast dispute, an interference with collec- 
tive bargaining. 

In the longshore dispute on the West 
Coast, the dismissal of the injunction on 
September 1, initiated a strike that was to 
last until December 5, 1948. Other issues 
assumed major importance so that it was 
not until the middle of November that 
any real negotiations took place.” Bitter- 
ness between the two sides was more in- 
tense. The last-offer ballot was boycotted 
by the West Coast Longshoremen’s Union 
with the result that not one of the 26,965 
longshoremen cast a ballot. Ata later date, 
the union even conducted its own balloting on 
both the question of acceptance of the last 
offer and whether the union officers should 
file non-Communist affidavits. The two pro- 
posals were overwhelmingly rejected. 

Therefore, it is reasonable to conclude 
that in the West Coast dispute, the use of 
the injunction not only failed to prevent a 
work stoppage, but it actually appears to 
have widened the area of contention be- 
tween the employers and the union. The 
board of inquiry report observed that boti 
sides regarded the injunction period as a 
“warming up” rather than a “cooling oft” 
period.“ The Conciliation Service reported 
that the position taken by the employers 
on the West Coast set up a tremendous 
obstacle to further mediation. According to 
the Service, these employers refused to bar- 
gain on the basis of their own interpretation 
of legislative policy.” By the time the strike 
started, the parties were further apart than 
when the injunction was first laid down. 
Thus, the emergency procedure cannot be 
considered as having been effective in this 
dispute. Instead, the evidence points to a 
conclusion that it caused the work stoppage 
to be longer than it would have been, if the 
procedure had not been applied. 


Longshore dispute on Atlantic Coast, 1948. 
—The absence of real bargaining during the 
time prior to the final-offer election and the 
failure of the injunction to prevent a work 
stoppage were also present in the longshore 
dispute on the Atlantic Coast in 1948. The 
union filed demands for a wage increase of 
50 cents per hour, a welfare and pension 
plan, liberalized vacations, specified hours 
for the 40-hour week and the payment of 
overtime on overtime as allowed by the 
Supreme Court in the Bay Ridge decision. 

When the Conciliation Service reported 
to the President that no progress had been 
made in negotiations and that a strike date 
had been set, a board of inquiry was ap- 
pointed on August 17, 1948. Three days 
later, the workers were enjoined from strik- 
ing and negotiations were resumed. The 
final report of the board stated that essen- 
tial, though not formal, agreement had been 
reached on wages and the overtime-on- 
overtime question, provided that the parties 
could agree on the other matters.“ The 
employers’ last offer included a wage in- 
crease of ten cents per hour, but in the 
final-offer ballot, the vote was 1,083 for 
acceptance and 26,646 for rejection.” 

After this formality was passed, the real 
negotiating began. Immediately after the 
votes were counted more liberal offers were 
formally made by the employers and these 
were accepted, subject to approval by the 
rank and file. As the polling of the union 
membership began on November 10, 1948, 
“wildcat strikes” started in various ports. 
Two days later, the negotiation committees 
notified the employers that the offers had 
been rejected by the membership. With this 
rejection, the previous unauthorized stop- 
pages became an official strike on Novem- 
ber 12, 1948." 

It was not until after Cyrus Ching, hea: 
of the Conciliation Service, intervened that 
an agreement was reached on Thanksgiving 
morning. This settlement, which was only 
slightly better than the previous tentative 
agreement, granted 13 cents per hour in- 
crease with 19% cents per hour increase for 
the overtime hours, a welfare plan and im- 
proved vacation benefits.” The use of the 
not prevent a work stoppage 


injunction did 


“” As reported by the work cited at footnote 


13. at p. 55. 

” The employers revoked all previous offers 
made and announced they would not negotiate 
or enter into a new contract with any union 
whose officers had not signed the non-Commu- 
nist affidavit. See Waterfront Employers Asso- 
ciation of California, White Paper, West Coast 
Maritime Strike (San Francisco, California). 
October 11, 1948. 
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“ Work cited at footnote 13, at p. 56 
“ Work cited at footnote 13, at p. 48 
* Work cited at footnote 35, at p. 27. 

** Work cited at footnote 35. 

* Work cited at footnote 13, at p. 52. 
*“ Work cited at footnote 13, at p. 53 

* Work cited at footnote 35, at p. 15. 


from taking place, and the procedure did seri- 
ously interfere with collective bargaining. 

East Coast longshore dispute, 1953.—The 
East Coast longshore dispute of 1953 was 
between the International Longshoremen’s 
Association and the Shipping Associations 
of New York, Philadelphia, Boston, Port- 
land and Hampton Roads. Besides the usual 
bitter suspicions that prevail in waterfront 
negotiations, this dispute was complicated 
by several other factors that made collec- 
tive bargaining almost impossible. These 
factors were the demand by the union for 
a contract to cover all major Eastern ports, 
the sensational waterfront crime disclosures 
of the New York State Crime Commission 
with subsequent remedial legislation, the 
expulsion of the ILA by the AFL and the 
challenge for bargaining representation by 
the newly formed AFL Longshoremen’s 
Union.* 


In this case, the board of inquiry was not 


appointed until after the strike had begun 
on October 1. Without too much difficulty 
it found that the strike would have ex- 
tremely serious effects on the public inter- 
est and that “the prompt resumption of 
normal operations on the piers through the 
usual process of collective bargaining is 
exceedingly unlikely.” With the appli- 
cation of the injunction, the status quo was 
reinstated in a situation in which collective 
bargaining had completely collapsed. 


Furthermore, the delay in the strike did 
enable some progress to be made in negoti- 
ations for ports other than New York. Even 
after the termination of the injunction on 
December 24, 1953, work continued and 
when the union dropped its demand for 
blanket contracts, collective bargaining was 
instituted in ports other than New York. 
In these ports the question of represen- 
tation was not at issue so that agreements 
were reached on February 11, 1954.” 


In New York, however, the procedure did 
not prevent a strike. This one began 
March 5, 1954, and lasted about one month. 
It was then necessary for a second restrain- 
ing order to be obtained. After the issue of 
the bargaining agent was settled the par- 
ties did begin to bargain, but again there 
was a stalemate over the date of retro- 
activity. Another work stoppage took place. 


This time the Federal Mediation and Con- 
ciliation Service was successful in gaining 
a voluntary agreement for the resumption 
of work and of bargaining, and within a 
few weeks the terms of the new contract 
were finally negotiated.” 


In this dispute the failure to settle can- 
not be charged against the emergency pro- 
cedure. The case was a hopeless mess, and 
it is doubtful that any procedure, even com- 
pulsory arbitration, could have prevented 
the work stoppages. The use of the injunc- 
tion did terminate a stoppage that might 
have gone on indefinitely. 


Longshore dispute, 1957.—The conflict 
between the ILA (Independent) and the 
AFL-CIO Longshore Union was also a 
major factor in the longshore dispute which 
started in September, 1956. This conflict 
can be seen in the fact that the major issue 
in the dispute was the demand by the union 
for a single contract to cover the entire 
East and Gulf Coasts.* Although the old 
contract expired on September 30, negoti- 
ations on the new contract did not begin 
until after the ILA had defeated the AFL- 
CIO union, the IBL, in an NLRB repre- 
sentation election. At no time during the 
dispute were wages a major issue. In fact, 
in November, the association offered a 38 
cent per hour increase with a three-year 
pact for the New York port only, while the 
final settlement granted a 32 cent per hour 
increase for a three-year pact. 


On November 16, the union called out 
workers in the New York and all Atlantic 
and Gulf ports. The strike involved some 
60,000 men and was successful in closing 
down all ports on both coasts. The federal 
government then began a_ two-pronged 
attack directed towards ending the strike. 
The NLRB, acting on an unfair labor prac- 
tice petition filed by the New York Ship- 
ping Association, held that the union was 
not bargaining in good faith and secured 
a court injunction ordering the union to 
drop its demand for a coast-wide contract.” 
The union reaction was to continue its 
strike and merely transfer its pressure to 
other issues.” 

When no further progress was made in 
negotiations, the President, on November 
22, invoked the Taft-Hartley procedure and 


* Board of Inquiry Report. Dispute Involving 
Longshoremen and Associated Occupations in 
the Maritime Industry on the Atlantic Coast 
(December 4, 1953), pp. 1-2. 

® Work cited at footnote 48, at p. 17. 

% Work cited at footnote 20, at p. 11. 

3% Work cited at footnote 20. 

32 New York Times, October 25, p. 1. 


% The union had agreed to an extension of 
existing terms to October 31. Later, it was 
to agree to a further extension to November 
15. Monthly Labor Review, January, 1957, p. 80. 

5+ New York Times, November 22, 1956, p. 1. 

5} Board of Inquiry Report, Longshore Dis- 
pute on Atlantic and Gulf Coast (January 23, 
1957). p. 5. 
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appointed a board of inquiry. The board, 
in its first report to the President, stated 
that “the union’s demand for an industry- 
wide contract prevented signature of a new 
contract.” * 

The strike, which lasted nine days, came 
to an end when a ten-day temporary re- 
straining order was secured by the Attor- 
ney General. This was later extended to 
the entire 80 days in the form of a tempo- 
rary injunction. Included in this injunction 
was an order that any wage increases be 
made retroactive to October 1, the expira- 
tion date of the old contract.” 


Following the end of the walkout, no 
serious attempts were made to negotiate 
the dispute. On December 18 and January 
3, the parties met briefly, but with no prog- 
ress.” Some serious negotiating then began, 
but one week later, Mr. R. H. Moore of 
the Conciliation Service reported a dead- 
lock and urged arbitration.” This deadlock 
remained until after the board published its 
final report and elections were held on the 
employers’ last offers. In New York, the 
workers rejected the offer by a vote of 
14,458 to 1,185, and in all other ports the 
offers were rejected by similar overwhelm- 
ing majorities.” 

Following these elections, the tempo of 
bargaining began to pick up,” but with the 
failure of the parties to agree, a walkout 
began on February 12, the last day of the 
injunction. Negotiations continued and on 
February 17, an agreement was reached on 
a three-year master agreement. The union 
won a 32 cent per hour increase and a 
number of fringe benefits. The strike, how- 
ever, did not cease until a week later as ne- 
gotiations in Baltimore and Norfolk bogged 
down over the acceptance of the master 
contract. New York locals refused to ratify 
the agreement until al! contracts with other 
ports were signed.“ The pact marked the 
first coast-wide agreement in the history 
of the union. There is no doubt that this 
contract coupled with the obtaining of the 
checkoff as a fringe benefit will do much 
to strengthen the position of this independ- 
ent union in its fight with the AFL-CIO. 


In this dispute, as in the previous one, 


we find that existence of the interunion 


conflict prevented even the injunction from 
being able to halt a work stoppage. How- 
ever, it might be justifiably argued that the 
imposition of the injunction did permit 
emotions and conflicts surrounding the inter- 
union rivalry to quiet down and thus to 
pave the way to later serious collective 
bargaining. Certainly, the facts do indicate 
that it was not until after the holding of 
the last-offer election that any serious ne- 
gotiations began. 


The board of inquiry, as in other dis- 
putes, had little to contribute. It did as- 
semble together the various last offers of 
the separate ports. However, this function 
was performed without any of the parties 
making personal appearances before the 
board.* 


Other Disputes 

The record for preventing strikes was 
much better in the remaining disputes in 
which the emergency procedure was in- 
voked than it was in the previous ones 
covered; but in only one case can the pro- 
cedure be considered to have been fully 
effective. With two cases, the meat pack- 
ing and long-lines telephone disputes, the 
injunction was not used, but boards of in- 
quiry were appointed. In neither case did 
the boards make any positive contribution 
towards settlement. However, in the long- 
lines telephone dispute, the existence of the 
procedure unquestionably had some effect 
on the company’s willingness to agree to a 
voluntary cooling-off period. 


The first of the two cases in which no in- 
junction was used was the dispute between 
the five largest meat packing companies and 
the United Packing House Workers Union 
in 1948. The board of inquiry was appointed 
on March 15, 1948, and the following day 
the workers began a strike which lasted 
until May 21, 1948. The Conciliation Serv- 
ice reports that despite the severe shortage 
of meat that was anticipated, the govern- 
ment did not see fit to seek an injunction. 
Actually this fear did not materialize, and 
instead of a severe shortage with high prices, 
some pork products, during the course ot 
the strike, declined in price.“ 


% Monthly Labor Review, January, 1957, p. 80. 
* This is the first time such a provision has 
ever appeared in a labor injunction. New York 
Times, December 5, 1956, p. 32. 

% New York Times, January 4, 1957, p. 82. 
3° New York Times, January 16, 1957, p. 62. 
* New York Times, February 9, 1957, p. 34. 
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* Director Finnegan of the Federal Mediation 
and Conciliation Service reported improvement 


in the talks. New York Times, February 12, 
1957. p. 1. 
® New York Times, Sec. IV, February 24. 


1957, p. 2B. 
* Board of Inquiry Report of January 23, 1957. 


p. 2. 
* Work cited at footnote 13, at p. 43. 
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The settlement was achieved through the 
regular collective bargaining process with 
the strike as the terminal point, and the 
investigation of the board of inquiry ap- 
pears to have neither hindered nor aided 
the settlement. The board report con- 
cerned itself with analyzing the following 
factors: the union’s demand for an increase 
of 29 cents per hour which was based upon 
the Bureau of Labor Statistics’ “City 
Workers’ Family Budget,” the companies’ 
offer of nine cents which was based upon 
the change in the cost of living since the 
last increase, the comparison of packing- 
house workers’ earnings with those in other 
industries, and a comparison with recent 
Wage increases granted in industry gen- 
erally.” 

No specific conclusions were drawn so 
that the report of the board does not 
appear to have had any effect on the posi- 
tions of the parties. Instead, it took a 
work stoppage of two months to bring 
about a settlement of the issues. In this 
settlement, the union accepted the packers’ 
offer of a nine-cent-per-hour wage increase, 
which was the same as had been made prior 
to the initiation of the stoppage.” There- 
fore, this case is only of value in further 
demonstrating the ineffectiveness of the 
boards of inquiry. 


Long-lines telephone dispute, 1948.—The 
other dispute where an injunction was not 
obtained, was the long-lines telephone dis- 
pute in 1948 between the Communications 
Workers Union and the American Tele- 
phone and Telegraph Company. In this 
instance, no work stoppage took place be- 
cause the parties themselves agreed to the 
maintenance of the status quo for a limited 
period of time. However, this agreement 
was not entirely voluntary on the part of 
the company, in that if it had not agreed to 
the delay, an injunction could readily have 
been obtained. As in the atomic energy 
dispute of 1948, the application of the 
national emergency procedure supported 
the union position because the facts in the 
dispute indicate that the organization was 
not anxious to call for a walkout. 


The big issue in this dispute between the 
company and the union was a wage increase 
demand of 30 cents per hour for workers 
engaged in long-distance telephone work. 
In addition, demands for about 50 changes 
in working rules were made by both the 
union and the company.” 


Prior to the application of the emergency 
procedure, the Conciliation Service, on two 
separate occasions, requested the parties to 
maintain the status quo and continue nego- 
tiations. On both occasions the union 
agreed whiie the company refused. Also, 
even though the strike deadline had passed 
it was not until after the second refusal 
that a stoppage date was set. It was then 
that the national emergency procedure was 
invoked. On May 18, 1948, the board of 
inquiry was appointed, but no formal meet- 
ing was held as the company subsequently 
agreed to maintain the status quo until June 
14, 1948. Before this new deadline arrived, 
a settlement was reached which granted no 
general wage increase, but which did give 
a 2l-month contract containing improved 
working rules for employees.” 


It is reasonable to conclude from this evi- 
dence that it was the union that wished to 
avoid a strike, while the company believed 
itself to be capable of facing the test of a 
work stoppage. The appointment of the 
board of inquiry foretold the probability 
that an injunction would follow to prevent 
any work stoppage. It was only after this 
action was taken that the company conceded 
to a voluntary delay period. Thus, the 
obvious conclusion is that the use of the 
emergency procedure did forestall a work 
stoppage, but the fact that the union wished 
to avoid the work stoppage would indicate 
that that organization was in a strong mood 
to compromise. Consequently, any stop- 
page would probably have been one of 
limited duration. This possibility, coupled 
with the fact that the dispute was confined 
only to the long-distance lines, would indi- 
cate that this was not a genuine emergency 
and the application of the Labor Manage- 
ment Relations Act procedure was not 
warranted. 


Nonferrous metals dispute, 1951.—In the 
dispute between the nonferrous metals in- 
dustry and the International Union of Mine, 
Mill, and Smelter Workers, the application 
of the national emergency procedure may be 
classified as effective. It was effective in 
that it not only ended the existing work 
stoppage, but its application did not inter- 
fere with the bargaining relationship between 
the parties. 

A strike was already in effect in the 
industry for three days when, on August 
30, 1951, a board of inquiry was established. 
On September 4, the board issued its report 


*® Work cited at footnote 34, at p. 
*’ Work cited at footnote 34, at p. 
*? Work cited at footnote 35, at p. 


22. 
23 
24 


® Work cited at footnote 13, at p. 45. 
® Work cited at footnote 13, at p. 45. 
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which stated that the strike’s continuance 
posed a threat to the civilian economy and 
the national defense program.” The in- 
junction was obtained on September 5, and 
the walkout ended on September 7. In the 
meantime, on August 31, an agreement was 
reached with the Kennecott Copper Corpo- 
ration, the largest producer in the industry.” 


The signing of the Kennecott agreement 
undoubtedly served as the incentive to the 
parties to bargain, even though the strike 
was ended by the injunction, for during the 
course of the injunction period two other 
major producers, Phelps-Dodge and Amer- 
ican Smelting Company, signed contracts 
with terms that were similar to those of 
the Kennecott company. By early Novem- 
ber, agreements were reached with the 
Anaconda Mining Company and a number 
of smaller firms.” The final report of the 
board indicates that the remaining parties 
continued to negotiate and that the disputes 
were well on their way to settlement.” The 
board also stated that it had great difficulty 
in meeting the procedural requirements of 
a report on the employers’ last offer. Where 
collective bargaining was continuing, the 
situations were so fluid that the positions 
of the parties and their offers could not be 
described as final.** Last-offer elections 
were held in a few small plants on Novem- 
ber 10 and 11, and were summarily voted 
down by the employers involved. Ob- 
viously, if active bargaining is in progress 
there will not be last offers. 


American locomotive dispute, 1953.—The 
strike by the United Steelworkers Union 
against the American Locomotive Company 
raised the question of the application of the 
national emergency procedure against a 
single company or plant. This dispute in- 
volved 8,600 employees in three separate 
facilities of the company at Dunkirk, Sche- 
nectady and Auburn, New York. However, 
the procedure was invoked only in the case 
of the Dunkirk plant, as that plant was 
engaged in work connected with the atomic 
energy program.” 

The issues involved union demands for 
wages and the establishment of a master 
three plants. These 


agreement tor the 


plants had been operating on separate con- 
tracts, a practice the company wished to 
continue. The work stoppages began at the 
Dunkirk plant on August 29, 1952, and at 
the other two plants on October 18, 1952. 
Thus, the strike at the Dunkirk plant was 
already in progress some three months 
before the emergency procedure was ap- 
plied. The injunction did end the work 
stoppage at the Dunkirk plant, but it was 
to remain in progress at the other two 
plants throughout the entire delay period. 
One day before the termination of the 
injunction, agreement was reached on the 
major issues. Following this date, the work 
stoppages at the Auburn and Schenectady 
plants continued until all issues were re- 
solved. The Mediation Service reported 
that the days following the vacating of the 
injunction, when the threat of a renewal 
of the strike at Dunkirk was ever present, 
represented the period when mediation and 
collective bargaining was most successful.” 
Again no final-offer ballot was taken be- 
cause negotiations were in an active stage. 


Thus, the injunction did end a work 
stoppage, but the above statement of the 
Conciliation Service would imply that dur- 
ing the injunction period, bargaining was 
hampered by the inability of the union to 
strike the entire company. However, the 
fact that no final offer was able to be pre- 
sented by the board of inquiry and that 
agreement on the major issues was reached 
prior to the end of the injunction period 
indicates that active bargaining did take 
place. This bargaining must be attributed 
to the continuing strike that was in effect 
in the Schenectady and Auburn plants, and 
these stoppages were exerting the leverage 
effect on the parties. The board of inquiry 
performed no particular function in this 
case other than to affirm the finding of the 
Atomic Energy Commission that the strike 
at Dunkirk had an adverse effect on the 
atomic energy program. 


Effectiveness of National 
Emergency Procedure 
The extent of this experience with the 


national emergency procedure warrants con- 


” Labor Disputes in the Non-Ferrous Metal 


Industry, February 14, 1952 (82d Cong., H. 
Doc. 354). 

™ See work cited at footnote 70, at p. 3. 

7 Work cited at footnote 34, at p. 29. 

™ See work cited at footnote 70, at p. 22. 

™ See work cited at footnote 70, at p. 3. 

™ See work cited at footnote 20, at p. 5. The 
union appealed the issuance of the injunction 


in this case and argued before the United States 
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Court of Appeals for the Second Circuit that 
this was not a strike affecting the industry 
The court ruled that the test of applicability 
was ‘“‘not the extent of the strike within an 
industry, but the extent of the effect of a strike 
upon an industry and the national health and 
safety.’" (As reported by the Federal Mediation 
and Conciliation Service, September, 1957). 

* See work cited at footnote 20, at p. 5 


clusions to be drawn on its effectiveness and 
on the weak points that prevail in the pro- 
cedure. To do this, it will be convenient 
to organize this phase of discussion around 
the following points: (1) The success that 
the injunction has had in the prevention of 
work stoppages; (2) the effect on collective 
bargaining caused by the 80-day delay period 
and the device of the last-offer election; 
and (3) the effectiveness of the boards of 
inquiry. 


Effectiveness of injunction—The domi- 
nant feature that the procedure contains for 
the prevention of work stoppages is the 
injunction with its accompanying cooling- 
off period. On the surface, the use of the 
court order appears to have prevented work 
stoppages in five out of the 13 disputes. 
These were the two atomic energy disputes, 
one in the bituminous coal industry, the 
nonferrous industry case and the American 
locomotive dispute. In addition, the threat 
of an injunction influenced the American 
Telephone and Telegraph Company to agree 
to a voluntary delay period. However, a 
study of the facts in these cases requires 
that a considerable amount of qualification 
be given to this statistical conclusion. 
In both the first atomic energy dispute of 
1948 and the telephone case, there is con- 
siderable doubt that any work stoppage 
would have taken place. In these cases, 
the unions were extremely reluctant to in- 
stitute a work stoppage and were agreeable 
to any voluntary delay period. It is incon- 
ceivable that the Carbon and Carbide Cor- 
poration, in the atomic energy dispute, 
would have refused a request for a delay 
period and would have unilaterally imposed 
changes in the contract terms, because the 
activity involved was a government installa- 
tion; this means that the federal government 
could have exerted considerable pressure 
on the company. So too, in the telephone 
dispute, it is questionable if the company 
by their tactics would really have forced 
the workers to walk out. The very nature 
of the terms of the agreement that was 
signed makes it clear that the company did 
not have to concede very much to obtain 
a settlement. For the second bituminous 
coal case, no strike took place, but this was 
not so much due to the injunction as it was 
to the fact that the settlement of the welfare 
fund issue opened the door for negotiations 
on the new contract. In the nonferrous 
industry dispute, the Kennecott agreement 
was reached one week prior to the applica- 
tion of the injunction, and this agreement 
was to serve as the pattern for other agree- 
ments in the industry. Thus, it is doubtful 


if the work stoppages in the industry wouid 
have assumed major proportions. Only the 
second atomic energy dispute in 1954 and 
the American locomotive dispute in 1953 
remain as cases where there is clear-cut 
evidence that the injunction was effective 
in preventing work stoppages. 


For the remaining disputes, we can only 
conclude that the injunction failed to pre- 
vent work stoppages. In the Pacific Coast 
dispute, the application of the injunction 
made more intense the disagreement be- 
tween the parties. As a result, a very 
bitter strike of three months’ duration took 
place after the injunction was dismissed. 
The first and third bituminous coal disputes 
were cases where the injunction failed to 
even delay the work stoppages. With the 
three longshore disputes on the East Coast, 
the injunction only delayed, but did not 
prevent, work stoppages. In fairness, how- 
ever, we must recognize that with the 1953 
and 1957 disputes, the cooling-off periods 
did succeed in allowing time for many of 
the outside complications to be straightened 
out so that the parties could get down to 
serious negotiations. Thus, the injunction 
in these two disputes. did prove to be a 
valuable instrument to all parties concerned 
with the disputes. 


On the basis of the experience as a 
whole, it seems safe to conclude that the 
injunction has enjoyed, at best, only fair 
success as a weapon for preventing work 
stoppages. 


Effect on collective bargaining.—There 
is, of course, another test that must be made 
to determine the effectiveness of the na- 
tional emergency procedure. That test is 
the effect that its use has had on collective 
bargaining. In this connection, there are 
two parts of the procedure that influenced 
the collective bargaining relationships, the 
vote on the employer’s last offer and the 
80-day delay period. 

The device of submitting the employer's 
last offer to the workers has been one 
factor that has contributed to the failure of 
the parties to engage in genuine bargaining 
during the delay period. This device is 
based upon the completely erroneous belief 
that the rank and file do not support the 
union leaders in their demands and _ that 
they do not want to strike. This same 
mistaken concept was behind the strike vote 
required by the Smith-Connolly War Dis- 
putes Act. Experience under that act 
showed the ridiculousness of this belief and 
demonstrated the additional tensions that 
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the strike vote placed on collective bargain- 
ing relationships.” The last-offer vote only 
results in increasing antagonism and bitter- 
ness. The boycotting of the vote by the 
workers in the Pacific Coast maritime dis- 
pute is an excellent example of the aggres- 
sive position that can be adopted by a 
union in the treatment of this vote. In all 
cases where the vote was taken, the results 
were an overwhelming vote of confidence 
by the workers in their union leaders. 


The fact that in two of the disputes the 
board was unable to present final offers for 
a vote because active bargaining was being 
carried on indicates that final offers result 
when there is no bargaining. Certainly, the 
vote requirement prevents collective bar- 
gaining because it puts the employer in the 
position where he must hold back his real 
final offer until after he has presented his 
voting offer. Not until this formality is 
dispersed with docs he get down to real 
bargaining. By this time, the delay period 
is over. 

The compulsory delay period has also 
contributed its share of interference with 
collective bargaining, and has resulted in 
drastic changes in bargaining strategy being 
made by the disputants. In only four cases 
did bargaining continue without serious 
interference. Bargaining in the nonferrous 
case was active throughout the injunction 
period. There was no interference in the 
1953 and 1957 longshore disputes, because 
there was no bargaining anyway. In the 
American locomotive case, the injunction 
did not seriously interfere, but this was 
probably due to the fact that a strike was 
in progress in the other two plants of the 
company. 


The obvious lack of bargain‘ng that was 
present in the other disputes clearly indi- 
cates that the injunction does contribute to 
a breakdown in bargaining. The existence 
of the injunction causes the parties to lose 
their sense of urgency and to relax their 
efforts to reach a settlement. They wait 
for the next deadline date (the date of 
discharge of the injunction) to spur them 
to renewed efforts. In this regard, the Con- 
ciliation Service reports that the efforts to 
“encourage the parties to bargain during 
the injunction period, with a view to settle- 
ment, falls on deaf ears.” Furthermore, 
the long period of continued production 


causes the public to lose its interest in the 
dispute, and the pressure of public opinion 
for a quick settlement is removed.” 


Accompanying this interference with ac- 
tual bargaining are the changes in the rela- 
tive bargaining positions of the disputants 
that are caused by the delay. In those 
instances where the union’s bargaining power 
is relatively weak, the experience in the 
atomic energy and telephone disputes indi- 
cates that the employer’s activities and 
strategy is restricted and the union position 
is strengthened by the delay period. In 
the other cases where the union has a 
greater or relatively equal balance of power 
with the employer, the 80-day cooling-off 
period restricts the power of the union to 
exercise its strength, and th's may tip the 
balance of power in favor of the employer. 
Thus, in the present national emergency 
procedure, both the last-offer  el-ction 
and the enforced cooling-off period en- 
courage the parties not to bargain during 
the period of delay. 


Effectiveness of boards of inqu’ry.—This 
now brings us to our last question. How effec- 
tive has the use of investigation been in 
the procedure? Have the boards of inquiry 
made any contributions towards the settle- 
ment of the disputes? The proponents of 
the use of investigation boards without the 
power to recommend rely upen three con- 
ditions to make the boards effective. One 
is the introduction of a calm, judicial atmos- 
phere which comes with the setting up of 
a formal hearing and which is supposed to 
encourage a settlement. Another is the 
clear presentation of the facts in the case 
which should clear away any clouds or 
obstacles to settlement. Third, is the oppor- 
tunity for newcomers to look at the case 
and maybe come up with a new suggestion 
that can lead to the breaking of the impasse 


An examination of the experience with 
the use of the Taft-Hartley boards of in- 
quiry cannot support any of these desired 
results. The boards appear to have occu- 
pied purely passive roles in the settlement 
of the disputes. In all cases but the 1950 
coal case, it was the federal mediators who 
obtained the clarification of the issues in 
the disputes and not the board of inquiry 
In none of these cases did the boards add 
anything new in the way of knowledge of 
the facts in the disputes. In the 1950 coal 


™ See Millis and Brown, cited at footnote 6, at 
pp. 2°8-300, for the evidence for this statement. 
Unions used the strike vote as a part of organiz- 
ing and bargaining strategy. The polls con- 
ducted showed large majorities in favor of the 
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strike. These majorities rose from 68 per cent 
in 1943 to 72 per cent in 1944 to 84 per cent in 
1945. 

* Work cited at footnote 13, at p. 57. 

™ See work cited at footnote 13, at p. 57. 


dispute, the board, by sitting in on the 
negotiations, did manage to clarify to some 
degree the issues, but this achievement had 
no influence on the course or outcome of 
the dispute. 


The function of the second investigation 
appears to have been of no value, for the 
reports were merely confined to reporting 
what progress had been made and listing 
the employer's last offer. Other than the 
aforementioned 1950 coal dispute, none of 
the boards attempted to engage in mediation 
or conciliation during the  cooling-off 
period. This is understandable, because 
such an action, if frequently practiced, would 
only have tended to diminish the effective- 
ness and prestige of the Mediation and Con- 
ciliation Service. Furthermore, the act 
specifically calls upon the Conciliation Serv- 
ice to assist the parties in mediation during 
this delay period. It is difficult to see that 
any more effective results would be obtained 
if this requirement were changed, and the 
task of mediation were assigned to the in- 
vestigating boards. If anything, the result 
would be a severe weakening of the Con- 
ciliation Service as an agency for resolving 
labor disputes, because the final authority 
for mediation in national emergency dis- 
putes would become the boards of inquiry, 
and the Conciliation Service would be a 
secondary agency. Such division of respon- 
sibility could hardly contribute to more 
successful mediation. 


Without the power of recommendation, 
the boards of inquiry appear to have been 
without value as an instrument for crystal- 
lizing public opinion as a pressure on the 
parties to agree. When a report consists 
merely of a statement from each side with 
no analysis made or conclusions drawn, it 
can be of little use in bringing public pres- 
sure to bear on the disputants for a proper 
settlement. Despite the great national im- 
portance of several of the disputes, the 
Conciliation Service reports that “relatively 
little publicity was given to, or public notice 
taken of, the reports of the Boards of In- 
quiry. The facts of the case were generally 
of public knowledge. The desire to mobilize 
public opinion has not been fulfilled.” The 
only explanation for this lack of interest 
can be that the boards were able to come 
up with nothing in the way of information 
that was new, nor anything more startling 


than a statement that the dispute was 
serious and a work stoppage would consti- 
tute a danger to the national economy. 
Through the efforts of the Service, both the 
facts and the seriousness of the disputes 
were of fairly common knowledge. 

One further criticism relating to the pro- 
cedure for appointing boards of inquiry is 
made by the Mediation and Conciliation 
Service. This agency found that the ap- 
pointment of the first board in advance of 
a stoppage deadline, and the scheduling of 
hearings before such a board, had the effect 
“of interfering with the collective bargain- 
ing of the parties, particularly in relation- 
ships in which it is traditional not to reach 
a settlement until the eleventh hour.” ™ 

Thus the conclusion can only be that 
the use of investigation in the Taft-Hartley 
procedure has not been an effective instru- 
ment for the settlement of critical disputes. 
What little contribution has been made to 
the prevention of any work stoppage or to 
the promotion of collective bargaining be- 
tween the disputants cannot in any way be 
traced to the operation of the investigation 
boards. 


Conclusions 


It is evident, therefore, from the fore- 
going analyses that the national emergency 
procedure adopted in the Labor Manage- 
ment Relations Act has not been too suc- 
cessful in meeting the problem of national 
emergency disputes. The injunction has 
not been particularly successful in prevent- 
ing work stoppages from taking place. In 
several instances, the danger was more 
apparent than real, while in others the instru- 
ment served only to achieve a postponement. 
Furthermore, there was a serious interference 
with collective bargaining which resulted 
from both the injunction and the last-offer 
device. The experience of the boards of 
inquiry point to the complete ineffectiveness 
of this form of investigation as a device for 
contributing to the settlement of labor disputes. 

It would appear, therefore, that if free 
collective bargaining is to be retained and 
at the same time a way be found to mini- 
mize the possibility of work stoppages in 
critical disputes affecting the national wel- 
fare, some better procedure will have to be 
developed.” In the meantime, if a delaying 
instrument must be had, the injunction will 


8° Work cited at footnote 13, at p. 56. 

%t Work cited at footnote 13, at p. 55. 

= At the moment, the so-called ‘‘nonstop- 
page"’ strike offers some hope, but a good deal 
more investigation into this proposal is needed. 
This is a procedure whereby management and 
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workers are subject to severe financial penalties 
for their failure to arrive at agreement on un- 
resolved issues. See Neil W. Chamberlain, 
Social Responsibility and Strikes (New York. 
Harper and Brothers). 
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have to serve this function. While the use 
of a voluntary delay period might accom- 
plish the same thing, it is extremely doubt- 
ful if such would be acceptable to Congress 
or to the general public. Furthermore, in 
only the Pacific Coast dispute and the 
bituminous coal disputes did labor unions 
appear to be seriously opposed to the use 
of the injunction. In several other cases, 
the injunction was almost welcomed by the 
unions. Thus, labor’s dread of the injunc- 
tion as far as national emergency disputes 
are concerned appear to be overexag- 
gerated. There is, however, not the need 
for a full 80-day injunction in all cases. 


It seems evident, therefore, that the last- 
offer device and the board of inquiry should 
be dropped from the procedure. The act 
should only provide for the application of 
federal mediation and the injunction. In 
addition, the duration of the injunction 
should set only a maximum of 80 days. 
The President should have the power to 
determine the extent of the injunction period 
that is needed for each particular case. 


In other words, what is needed for the na- 
tional emergency procedure is more sim- 
plicity rather than a more complicated 


procedure. [The End] 


1975 


By 1975, the average income of Ameri- 
can families, after payment of all taxes, 
should be at least $7,100, as compared 
with a present average disposable income 
of $5,300 per family, according to a re- 
cent study by the Committee for Eco- 
nomic Development. “Achievement of 
this high average income is not an ima- 
gined utopia, it is a practical goal for 
practical men,” CED declared. 

According to the CED study, the eco- 
nomic growth of a country does not 
proceed at a uniform rate, and the high 
average growth during the postwar pe- 
riod in this country should not be taken 
as a trend. During 1956 and 1957, ad- 
vances were relatively small following 
large economic gains in 1955. Periodi- 
cally, economic growth has been inter- 
rupted by business recessions. Nevertheless, 
the high average growth rate of the past 
nine years does reinforce the view that 
there is nothing in the recent past to 
suggest any drop in the long-term rate 
below the past experience of 3 per cent 
a year in gross national product and 2 
per cent in output per man-hour, the 
two most reliable measures of growth. 
If we maintain this rate, by 1975 the 
gross national product will exceed $725 
billion. (The gross national product 
stands at about $400 billion today.) 
The resulting increase in disposable fam- 
ily income would exceed the amount the 
average family now spends on food and 
clothing alone. 

Turning now to the labor force—what 
will it be like in 1975? A recent article 
in the Monthly Labor Review says that 
while the labor force of the next ten 
years will be highlighted by large addi- 


tions of young people and women, the 
situation in the following ten years, that 
is, 1965-1975, will be considerably different. 

Unlike the labor force changes of the 
previous decade, there will be a substan- 
tial increase of 3% million in the number 
of men workers 25-44 vears of age. 
About 1% million men 45 years old and 
over will also be added. At the same 
time, the increase in the number of adult 
women workers will probably be smaller 
than in the period 1955-1965. 

3etween 1955 and 1965, the lack of 
increase in the number of male workers 
25-44 years of age may mean a scarcity 
ot skilled workers to fill the ever-expand- 
ing needs created by advancing tech- 
nology and to replace the older men who 
retire or die. At the same time, a large 
number of adult women and young peo- 
ple under 25 will become available for 
work. Many of these workers will be 
inexperienced and will be seeking jobs 
at entry levels of occupations. Pecause 
there will be such a large wave of young 
people reaching working age, there will 
be much competition among them for 
jobs. Employers will have a wide choice 
in selecting their new workers, but many 
will be inexperienced and will require 
training. Many adult women will be re- 
entering the labor force, but they may 
also require training in kinds 
ot work. 

While a majority will be seeking work 
on a full-time basis in the 1955-1965 pe- 
riod, a substantial number will want 
part-time jobs. Employers who will be 
able to tailor their job openings to a 
less-than-full-week basis will be in an 
advantageous position, 
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Grievance Arbitration in the Railroac 


Affirmative awards of arbitration usually are not reviewable by the 
courts. There is a possibility that under the Railway Labor Act, this 
issue may be resolved and awards in the railroad industry will be re- 


viewable by the courts. 


If this becomes a fact, the railroads would 


have a preferred position in the arbitration of grievance disputes. 


HE SUPREME COURT of the United 

States has held recently that a strike by 
a railroad union, based on a dispute involv- 
ing the interpretation and application of a 
collective bargaining agreement, is illegal 
if such dispute has been submitted by either 
party to the National Railroad Adjustment 
Board. The Court also held that the 
Norris-LaGuardia Act does not prevent 
the issuance of an injunction to enforce 
compliance by a railroad union with the 
provisions of the Railway Labor Act, as 
amended.’ 

It is the purpose of this article (1) to 
summarize the decision of the Supreme 
Court; (2) to examine the logic of the 
Court in arriving at its decision; and (3) to 
point out the implications of the decision. 
Before proceeding along these lines, a brief 
summary of the provisions of the Railway 
Labor Act, as amended, with respect to the 
handling of grievance disputes, will be 
presented. 


Grievance Procedures 


Under the Railway Labor Act, as amended, 
grievance disputes “shall be handled im the 
usual manner up to and including the chief 
operating cfficer . . . designated to handle 
such disputes ....” By “usual manner” is 
meant in accordance with the provisions of 
the collective bargaining agreement. The 
law provides, further, that if such disputes 
are not settled on the properties, they “may 
be referred by petition of the parties or by 
either party to the [National Rail- 
road] Adjustment Board ... .”* Finally, 
the law provides: “The awards of . . . the 
Adjustment Board shall be final and 
binding upon both parties to the dispute.” * 


In the instant case the union set a strike 
date after the railroad had submitted a 
number of grievance disputes to the NRAB. 

The issues before the Supreme Court 
were twofold: First, does the Railway La- 
bor Act, as amended, compel one party to a 
grievance dispute to submit to the judge- 
ment of the NRAB if the other party has 
submitted the controversy to this board? 
Second, can the federal court “compel com- 
pliance with the provisions of the Act to 
the extent of enjoining a union from strik- 
ing to defeat the jurisdiction of the Adjust- 
ment Board,” the Norris-LaGuardia Act 
not withstanding? The Supreme Court 
answered “yes” to both questions. 


Rationale of Court 


The Court held that both the actual pro- 
visions of the law, as well as its legislative 
history, support the conclusion that one 
party to a grievance dispute must accept 
arbitration if the other party has referred 
the case to the board. To the union's 
contention “that the parties are free to 
make use of its procedures if they wish to,” 
the Court stated that “such an interpreta- 
tion would render meaningless those pro- 
visions in the Act which allow one side to 
submit a dispute to the Board, whose deci- 
sion shall be final and binding on both 
sides.” In a footnote to the decision, the 
Court expressed its doubt that the unions 
would accord the carriers “the same right 
to defeat the jurisdiction of the Adjust- 
ment Board... .” 

The Court refers in its decision to state- 
ments made by the Federal Coordinator of 
Transportation and the representative of 
the Railway Labor Executives Association, 


1 Brotherhood of Railroad Trainmen, et al. v. 
Chicago River and Indiana Railroad Company, 
et al., 32 LABOR CASES § 70,566 (March 25, 1957). 
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2 Sec. 3, First (i) (italics supplied). 
* Sec. 3, First (m). 
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Industry 


By JACOB J. KAUFMAN 


which comprised 21 standard railroad labor 
unions, before a Congressional committee. 
From these statements it is quite evident 
that it was the intention of the government 
representative and the labor representative 
to accept the adjustment-board procedure 
as part of the grievance process. It is im- 
portant to note, however, that the element 
of compulsion exists only if one of the 
parties has referred the grievance dispute 
to the NRAB-* 

With respect to the question of whether 
the Norris-LaGuardia Act prevented the 
issuance of an injunction, the court held 
that the Railway Labor Act, as amended, 
provided a “reasonable alternative” for the 
resolution of grievance disputes whereas 
the controversies between “the competing 
economic forces of labor and capital,” with 
which the Norris-LaGuardia Act was con- 
cerned, had no alternative route to travel 
if and when an injunction was issued. The 
Court concluded it was the latter type of 
controversy toward which the Norris-La 
Guardia Act was directed. 


Rationale of Court 
Re-examined 


To what extent was the Supreme Court 
justified in concluding, from the examina- 
tion of the legislative history of the Railway 
Labor Act, as amended, that the railroad 
unions had agreed to the arbitration of 
grievance, or minor, disputes ? 

Under the original Railway Labor Act of 
1926, provision was made for the establish- 
ment of adjustment boards for the resolu- 
tion of grievance disputes. Although the 
law stated that the boards “shall be created 
by agreement” (italics supplied), it further 
provided that the actual creation of the 


boards was to take place by agreement be- 
tween the parties. In support of such pro- 
visions the labor spokesman emphasized 
the importance of creating adjustment boards 
by agreement between the parties, rather 
than by law.’ He stressed further the 
strong opposition of the unions to any anti- 
strike features in the law. The union 
spokesman did, however, state that if a 
grievance dispute was not settled between 
the parties in conference, it “shall be car- 
ried to the board of adjustment.” * 


After the enactment of the Railway La- 
bor Act of 1926, no national boards of ad- 
justment were created and only a_ few 
system boards were established. The basic 
reason for this failure to establish boards of 
adjustment was that the employees sought 
the establishment of national boards whereas 
the carriers insisted on system boards. The 
handling of grievance disputes was further 
complicated by the fact that the board of 
mediation could participate in such disputes 
only if they had been considered by an ad- 
justment board and, since few boards were 
in existence, many grievance disputes had 
no place to go.”* Finally, even where 
boards (which consisted of equal numbers 
of employee and carrier representatives) 
were established, no provision was made for 
the resolution of grievance disputes which 
were deadlocked.’ 


Thus, in 1934, as a result of the specific 
demands of the railroad unions, and with 
the lukewarm support of the carriers, pro- 
Vision was made for the establishment of a 
national board of adjustment. In addition, 
provision was made for the elimination of 
“deadlocked” cases by appointment of ref- 
erees. In support of these amendments, the 
spokesman for the railroad unions stated 
that the “labor organizations have always 
opposed compulsory arbitration of their 
controversies We are now ready to 
concede that we can risk having our griev- 
ances go to a board and get them deter- 
mined... .” A spokesman for management 
Stated that “men and management are 
agreed that what they want is compulsory, 
prompt, and equitable settlement of disputes.””" 


From the foregoing statements it is quite 
apparent that the representatives of gov- 
ernment, labor and management were in 
favor of the procedure which called for the 


* Hearings Before the Committee on Interstate 
and Foreign Commerce, House of Representa- 
tives, 69th Cong., Ist Sess., on H. R. 7180, at 
p. 50. 

5 Hearings cited at footnote 4, at p. 92. 

* Hearings cited at footnote 4, at p. 93. 
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7 Hearings Before the Committee on Interstate 
Commerce, United States Senate, 73d Cong., 
2d Sess., on S. 3266 (1934), at p. 15. 

’ Hearings cited at footnote 7, at p. 16 

* Hearings cited at footnote 7. 

* Hearings cited at footnote 7, 

" Hearings cited at footnote 7, ¢ 


The author is an associate professor 
of economics at Pennsylvania State 
University. He is the au'hor of Col- 
lective Bargaining in the Railroad 
Industry, and he teaches classes for 
railroad workers and management 
for the Extension Division, New York 
S:ate School of Industrial and 
Labor Relations, Cornell University. 


referral of grievance disputes to the Na- 
tional Railroad Adjustment Board, and that 
the Supreme Court had substantia! support 
for its conclusion. It would seem that the 
conclusion of the Court that once a dispute 
was referred to the adjustment board by 
one of the parties, the other party was obli- 
gated to participate in the arbitration process 
(in effect a union cannot strike in this situa- 
tion) is based on reasonable evidence. 


In fact, the Supreme Court has found in 
another case that where provision is made 
for the final arbitration of grievance dis- 
putes and where one party invokes the 
arbitration process, the other party is obli- 


gated to participate in the arbitration pro- 


cedure.” In this case the Court held that 
the employer was obliged to arbitrate a 
grievance dispute when the union invoked 
the arbitration procedure on the ground, 
among other things, that the agreement to 
arbitrate by the employer was the quid pré 
quo of a no-strike agreement. Similarly, 
the National Labor Relations Board has 
held that a strike by a union over a griev- 
ance dispute, when the arbitration procedure 
has been invoked by an employer, is not a 
protected strike, even in the absence of a 
no-strike pledge.” 


These decisions show that there is a gen- 
eral current philosophy that, if an arbitra- 
tion procedure has been agreed to by the 
parties, a union cannot strike once the 
arbitration procedures have been invoked 
and, if such a strike does take place, it is 
enjoinable notwithstanding the Norris-La 
Guardia Act. 

It is also apparent that the Supreme 
Court concluded, in the case involving the 
railroad union, that the railroad labor or- 


ganizations—by supporting the 1934 amend- 
ments to the Railway Labor Act with 
respect to the National Railroad Adjust- 
ment Board—had in effect voluntarily aban- 
doned the right to strike over a grievance 
dispute, once such dispute had been referred 
to the adjustment board. However, one 
must distinguish between this type of “vol- 
untary” agreement and the voluntary agree- 
ments in other industries. The former is 
agreement via a legislative process, whereas 
the latter is agreement between two parties 
set forth in a collective bargaining agree- 
ment. Furthermore, a voluntary agreement 
enacted into legislation is quite different 
from an agreement which has an expiration 
date and is subject to renewal. In the lat- 
ter situation a union may be in a position, 
by use of economic coercion, to refuse to 
renew such clause. A railroad union, how- 
ever, is in a difficult position to revise or 
eliminate the arbitration clause which is 
part of a law rather than an agreement. 
To the extent that this is a significant dif- 
ference, the railroad unions are not in the 
same position as unions in other industries. 


Another comment on the Court's decision 
is in order. It might be argued that the 
railroad unions made a concession in 1934 
on the assumption that the arbitration pro- 
cedure (via the National Railroad Adjust- 
ment Board) would be an effective device 
for the resolution of grievance disputes. 
To what extent has the adjustment board 
been effective and satisfactory, from the 
point of view of the employees and manage- 
ment? It is not essential, in this article, 
to examine the operations of the NRAB in 
detail. It is clear, however, that this arbi- 
tration procedure does not conform to the 
criteria of an effective arbitration process.” 
First, there is no “acceptance and under- 
standing of the procedures by the parties.” 
For example, they disagree as to the proper 
function of the adjustment board. There is 
considerable delay in the handling of cases, 
and precedent plays virtually no role in the 
grievance procedure. Second, the arbitra- 
tion system is seriously overloaded with 
cases. Third, the issues are considered in 
a partisan manner and not in terms of the 
merits of the cases. It is furthermore clear 
that both parties are severely critical with 
respect to the operations of the adjustment 
board.” Thus, we find that both parties are 


22 Textile Workers Union of America v. Lin- 
coln Mills of Alabama, 32 LABOR CASES { 70,733 
(June 3, 1957). 

3 W. L. Mead, Inc., 113 NLRB 1040 (1955). 

% Jacob J. Kaufman, Collective Bargaining 
in the Railroad Industry (New York, Columbia 
University, 1954), Ch. XI. 


% Hearings Before the Subcommittee on Rail- 
way Labor Act Amendments of the Committee 
on Labor and Public Welfare, United States 
Senate, 81st Cong., 2d Sess., on D. 3463 (1950), 
at pp. 169 and following, 145 and following, 
and 423 and following. 
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bound to an arbitration process with which 
they are unhappy and that the union is for- 
bidden to strike over a grievance dispute 
once the process is invoked. 

It is not the purpose of the writer to urge 
the right of a union to strike once an arbi- 
tration process is invoked. But it is his 
purpose to point out that the railroad 
unions, having in effect given up the right 
to strike in return for an arbitration pro- 
cedure, are in no position to revoke or 
revise this procedure without legislative 
action. Such action is obviously not easily 
obtained. It would appear that the unions 
—as well as management—have lost flexi- 
bility in their collective bargaining. 


Implications 
of Court's Session 


Does the Supreme Court decision mean 
that there is now “compulsory” arbitration 
of grievance disputes in the railroad in- 
dustry? Specifically, the answer is “no.” 
From the Court's point of view, the unions 
have voluntarily yielded their right to strike 
over a grievance dispute only in situations 
in which the controversy has been submit- 
ted to the NRAB. This means that if a 
union decided to use economic coercion for 
the settlement of a grievance dispute, it 
would be necessary for the carrier to submit 
the dispute to the board if the carrier 
wanted to avoid a strike.” 

In the past, most grievances have been 
processed by the unions and presented to 
the board for final adjudication. Such 
grievances consist of “time claims,” which 
involve penalty payments for violations of 
working rules, and discipline cases, which 


involve either suspensions from work or 
A large proportion of the griev- 
ances consist of “time claims,” or claims 


discharge. 


for penalty payments. The railroad unions 
have, from time to time, threatened to strike 
or have actually gone on strike in order to 
force management to settle these claims. 
How likely is it, in the future, that the car- 
riers will submit such grievances to the 
board, if they are faced with a strike situa- 
tion? It would appear that the carriers 
would be reluctant to do so. Therefore, 
one effect of the Court decision might be 


that these “time claims” will be handled 
more expeditiously than in the past (if the 
railroad wants to avoid a strike and avoid 
the submission of the grievances to the 
board) and the problem of delay in han- 
dling grievance disputes, which has been a 
source of irritation to the unions, will be 
alleviated. To the extent that the handling 
of grievance disputes is expedited is the 
extent to which the Supreme Court deci- 
sion will be helpful to the railroad unions. 


Another aspect of the Supreme Court’s 
decision, which might have serious impli- 
cations, is that of the enforcement of the 
awards of the board. Under the Railway 
Labor Act, as amended, a person or union 
may seek the enforcement in the courts of 
an affirmative order of the board. The 
courts are obliged, under the law, to accept 
“the findings and order [as] prima 
facie evidence of the facts.” In the past 
the railroads have been eager to have all 
awards of the board reviewable by the 
courts on the ground that certain basic 
principles could be established.” The rail- 
road unions—particularly the operating 
unions—have been reluctant to submit af- 
firmative awards to the courts for enforce- 
ment, and have used economic coercion to 
enforce the awards.” 


The question now arises as to whether a 
threatened strike or an actual strike for the 
enforcement of an award is enjoinable on 
the grounds that the Railway Labor Act, 
as amended, has made provision for the 
enforcement of awards. If this issue is 
eventually resolved—as it probably will be 
—on the same basis as the decision under 
discussion, the railroads will have in effect 
achieved their objective of having the 
awards of the board reviewed by the courts. 
But the extent of review is still a question. 

It should be noted that such review would 
be contrary to the practice in other indus- 
tries, where the affirmative awards of arbi- 
trators are not reviewable by the courts. 
If the railroads would achieve this end, 
they would have a preferred position with 
respect to the arbitration of grievance 
disputes. 

Thus, we may find that the decision of 
the Supreme Court might yield benefits to 
both parties in the railroad industry. 


[The End] 


1% The Fourth Circuit recently promulgated its 
opinion in Louisville & Nashville Railroad Com- 
pany v. Brown, 34 LABOR CASES £ 71,236. It 
somewhat extended the Supreme Court's decision 
by saying that individuals who were involved 
in this case, and not the union, are required 
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to go through the usual grievance procedure (as 
required by the Railway Labor Act) before 
striking. 

" Hearings cited at footnote 15, at p. 436. 

* Hearings cited at footnote 15, at p. 435. 
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FLSA and Banks 


How the Fair Labor Standards Act applies 
to banks was explained recently by the 
Wage and Hour and Public Contracts Divi- 
sions of the Department of Labor. Some of 
the applications of the act to banks follow: 


Banks are required to pay their employees 
a m'nimum of $1 per hour and time and 
one half their regular rates for all hours 
worked over 40 per week, unless a specific 
exemption is applicable. This is because all 
employees who are engaged in, or who 
produce goods for, interstate or foreign 
commerce fall within the jurisdiction of the 
statute. Typical activities of bank employees 
that are interstate in character include 
handling, transmitting or receiving money, 
drafts, checks, bonds, stocks, bills of ex- 
change, negotiable notes and other com- 
mercial paper across state lines; using the 
telephone, telegraph and the mails for inter- 
state communication; and preparing papers 
and documents which are sent across state 
lines. 

However, employees need not actually be 
engaged in banking operations to be cov- 
ered by the law. If their jobs are closely 
related and directly essential to banking 
operations, such as regulating and operating 
the drive-in banking space or working in 
maintenance and custodial occupations, they 
are covered. Attendants of a parking lot 
adjacent to a bank and operated for the 
convenience of the bank’s patrons, how- 
ever, are not included in this category. 

An employer may not average a worker's 
hours over more than one workweek in 
computing overtime pay. The act does not 
restrict the maximum number of hours 
which an employee (who is not a minor) 
may work, but if he works more than 40 
hours in a workweek (which is oeee | as 
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“a fixed period of seven consecutive 24-hour 
periods”), his employer must pay him not 
less than 1% times his regular rate for 
each hour worked in excess of 40 hours. 
The “regular rate” is obtained by dividing 
the total pay for the workweek, except any 
overtime premiums and other payments ex- 
cluded by law, by the number of hours for 
which it is paid. To determine the weekly 
equivalent of a salary paid on a_ semi- 
moithly basis, multiply the salary by 24 
and divide by 52. If paid monthly, multiply 
by 12 and divide by 52. Then, to obtain the 
“regular rate,” divide the weekly equivalent 
by the number of hours in the week for 
which the payment is made. 


Payments based on a premium rate of 
at least 1% the regular rate for like work 
performed in nonovertime hours may be 
credited toward overtime compensation if 
paid for (1) work on special days or (2) 
work outside of the hours established as 
the bona-fide basic workday not exceeding 
eight hours, or workweek not exceeding 40 
hours. These payments are made pursuant 
to an applicable employment contract, writ- 
ten or oral, or a collective bargaining agree- 
ment. Payments or commissions for special 
services become part of an employee’s reg- 
ular rate, as do bonuses, unless specifically 
excluded by FLSA. Payments made as 
gifts, however, such as those made at 
Christmas time, are not considered a part 
of the regular rate unless measured by or 
dependent upon hours worked, production 
or efficiency. 


Wage Claim Not Affected 
by Arbitration Agreement 


The Seventh Circuit recently held that 
the wage claim of a fired worker was not 
subject to contract arbitration so as to bar 
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a court suit. The facts of the case were 
briefly as follows: 

The union contract provided that “during 
the term of this agreement there shall be 
no strikes, lockouts, stoppages or the use 
of any form of economic coercion by either 
of the parties hereto.” It further provided 
that “any dispute, controversy or question 
arising under this agreement which cannot 
be settled by discussion and negotiation 
between the parties shall be submitted to 
arbitration.” The plaintiff brought an action 
in a federal court for a balance due on ac- 
count of wages earned while he was em- 
ployed as an operating engineer for the 
defendant employer, as well as a statutory 
penalty alleged to have accrued because of 
the employer’s refusal to pay the wages. 
A claim for reasonable attorney’s fees was 
also included in his complaint. 


The Seventh Circuit, in aftirming the 
lower court, held that the arbitration provi- 
sion, when read together with the above 
antistrike provision, was intended to apply 
only to disputes concerning such matters as 
wage rates and working conditions. These 
disputes would otherwise be likely to lead 
to a resort to economic coercion. The arbi- 
tration provision was not intended to apply 
to a claim by an individual employee for 
unpaid wages. The court concluded that in 
a suit by an employee against his employer 
to recover (1) unpaid wages, (2) a statutory 
penalty under state law for nonpayment of 
wages and (3) reasonable attorney's fees, it 
is proper to restrain the employer from 
proceeding with arbitration under the union 
contract on the emplovee’s wage claim.— 
Kosley v. Goldblatt Brothers, Inc., 34 Lapor 
Cases § 71,247. 


State Wage-Payment Law 
Applies to Railroad Employee 


A resigned railroad emplovee brought an 
action against the railroad to recover the 
contractual allowance due him for the dif- 
ference between the rates fixed for his for- 
mer position, which had been abolished, and 
for the inferior-grade position in which he 
had been retained. The Louisiana Court of Ap- 
peal held that neither the Railway Labor 
Act nor the federal wage law pre-empted 
the state wage-payment law or the state 
court's jurisdiction over the claim. 


The employee had instituted his action 
to recover allowances provided as part of 
his wages under the provisions of a contract 


entitled the “Washington Agreement of 


Wages . . . Hours 


1936.” He sought payment for the months 
of April, May and June, 1956, along with a 
continuing monthly wage of $389.40 from 
the time of his demand for payment until 
payment is made, and payment for attor- 
ney’s fees and costs. The claim for continu- 
ing monthly wages and an attorney’s fees 
was based upon the state wage-payment 
law (Louisiana Revised Statutes, Section 
23:631-632). 


The railroad at first admitted owing the 
plaintiff the allowances which, together with 
court costs, were deposited in court. How- 
ever, the railroad later filed a plea to the 
court’s jurisdiction and an exception of no 
cause of action. Both the plea and exception 
were sustained, and the plaintiff's action 
was dismissed. 

The appellate court reversed the decision 
and remanded the case. The court noted 
that the plea to the jurisdiction was based 
on the arguments that (1) the railroad was 
a common carrier subject to the Fair Labor 
Standards Act and, therefore, the state was 
without authority over matters of labor re- 
lations in interstate commerce, and (2) un- 
der the Railway Labor Act’s provisions, the 
National Railroad Adjustment Board has 
exclusive jurisdiction over disputes growing 
out of grievances, or out of the interpreta- 
tion of agreements, concerning rates of pay, 
rules or working conditions. In regard to 
the exception of no cause of action, the 
railroad contended that (1) this was an ac- 
tion under the “Washington Agreement of 
1936,” which prescribes administrative pro- 
cedure for the handling of claims there- 
under, and (2) the plaintiff failed to follow 
this administrative procedure and, there- 
fore, is precluded trom seeking judicial aid. 
However, the court held that the Louisiana 
statute does not conflict with the provisions 
of the Railway Labor Act or with similar 
relief afforded by other federal statutes and, 
therefore, the court was tree to enforce the 
Louisiana statute. 


‘he court declared that this was not an 
action under the “Washington Agreement 
of 1936,” but was brought under the state 
wage-payment law. Therefore, the exhaus- 
tion of rights under the administrative pro- 
cedure prescribed by the agreement was 
unnecessary. It added that this case did not 
involve grievances arising from agreements 
concerning rates of pay, rules or working 
conditions, settlement of which is within the 
exclusive jurisdiction of the National Rail- 
road Adjustment Board.—Gibbons v. Kansas 
City Southern Railway Company, 34 Lapor 
Cases § 71,276. 
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CURRENT LITERATURE 


Will Hutcheson’s Story 


Portrait of an American Labor Leader: 
William L. Hutcheson. Maxwell C. Rad- 
dock. American Institute of Social Sci- 
ence, Inc., New York, New York. 1955. 
430 pages. $5. 

This book is accurately subtitled “Saga 
of the United Brotherhood of Carpenters 
and Joiners of America, 1881-1954." Wil- 
liam L. Hutcheson was the brotherhood’s 
general president from 1915 to 1951, con- 
secutively, ard its general president emeri- 
tus until his death in 1953. The story of 
his unusual and colorful life is not only the 
story of his union, but a history of the 
labor movement as well, from its early 
struggles to its present position of great 
economic power. 


An avowed Republican, Hutcheson was 
something of an oddity in labor circles. He 
was also anti-Roosevelt and had been since 
1917 when FDR had been in charge of 
labor problems for the navy. But nowhere 
was there a man who worked harder and 
more honestly for the good of the labor 
movement than Hutcheson. The respect 
that union men held for him was legendary 
—John L. Lewis entrusted $1 million of 
the United Mine Workers’ funds to him 
personally for safekeeping when the UMW 
was threatened with bankruptcy by $3.5 
million in fines in 1946. Lewis has said, 
“Bill Hutcheson was in the million dollar 
class as far as the United Mine Workers 
and I were concerned.” 


Although personally a Republican, Hut- 
cheson insisted on maintaining a nonparti- 
san attitude in the brotherhood and in the 
AFL. In the early days when the formation 
of a labor party was being urged by many 
leaders, Hutcheson repeatedly declared that 
it was not in the best interests of labor 
to establish its own party. Later, when 
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affiliation with an existing party was brought 
up, Hutcheson said: “In the 1920's organ- 
ized labor needed fighting spokesmen and 
tested champions labor leaders had 
greater scope if they remained outside po- 
litical parties. The labor movement could 
not be ignored by the politicians, so long 
as it remained uncommitted to either party.” 


Hutcheson was a staunch defender of 
everything that honestly helped labor and 
an outspoken critic of all that did not. 
When the “open shop” was being propa- 
gandized by manufacturers and the unions 
were losing thousands of workers from 
their ranks, Hutcheson spoke loud and long 
against it. He used the dwindling funds of 
his own union to combat the evil. Almost 
singlehandedly, he and the brotherhood 
bitterly fought the union-smashing “Ameri- 
can Plan” and brought whole areas back 
to union-management agreements. He de- 
clared: “. . . the employers who advocate 
this so-called ‘open shop’ are telling the 
public that the non-union man is not will- 
ing to be placed on an equality, industrially 
or politically, with other workmen. They 
are telling the public that the non-union 
man insists upon being treated as a prize 
property, and that the property belongs to 
employers. They are telling the public that 
the non-union man insists upon being the 
ward of the employers, as the employer is 
insisting upon the right to represent the 
non-union man.” 

An interesting sidelight, in view of the 
fact that one of labor’s requests in the field 
of legislation this year is public federal 
housing for low-income families, is a speech 
made by Hutcheson in 1950 about socialized 
medicine: “I am against socialized medi- 
cme... Adequate housing is still an un- 
solved problem in this country, especially 
for the poor. If it is logical to nationalize 
the medical profession to get more medical 
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service for the poor, it is equally logical to 
nationalize the home construction industry 
to get roofs over the heads of the lower 
income groups. .. Socialized medicine 
would only be the first bite of our free 
enterprise system.” 

The author is a well-known union jour- 
nalist who knew Hutcheson personally. He 
describes the great leader’s family back- 
ground, his early years in the rough timber- 
land of Michigan’s Saginaw Valley, and his 
love tor justice and honesty that motivated 
him throughout his life. 


William L. Hutcheson was no Samuel 
Gompers—in comparison to Gompers’ studied 
gentlemanliness, he was blunt, aggressive 
and defiant. But with Samuel Gompers he 
shared the belief that man has inherent 
rights and respectability and must rise to 
the level where he belongs. This level, said 
Hutcheson, is the place where the wage 
earner “can look the boss in the eve—as an 
equal.” 


Chronic Illness 


The Chronically Ill. Joseph Fox. Philo- 
sophical Library, Inc., 15 East 40th Street, 
New York 16, New York. 1957. 229 pages. 
$3.95. 

Although medical science has given man- 
kind a longer lifetime, it has not subdued 
the chronic illnesses which come with old 
age. Chronic illness which impairs a man’s 
activity in the normal movement of life 
presents numerous problems in the economic 
and social realms no matter what age the 
sufferer may be. These problems which at- 
tach themselves to a person with a chronic 
impairment are discussed and itemized by 
Mr. Fox with a view towards making the 
average individual aware of them. 

Taking the standpoint that the financial 
and social problems of the chronically ill 
are problems for society as a whole, Mr. Fox 
discusses the costs involved in the care of a 
chronically impaired person. He states in 
one of the final chapters that “ insur- 
ance does not cover the whole picture and 
since personal resources also are not suff- 
cient, the cost of providing treatment and 
care must be borne both by private agencies 
and by governmental programs of public 
assistance, so as to provide facilities for 
those who cannot quite purchase the treat- 
ment and care they require on the open 
market using their own resources. . . . 
Only approximately one-half of the chronic 
sick in this country at present are able to 
pay the full cost of their treatment and care 
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by means of their own resources, either 
through insurance or other reserves.” 


That the costs of caring for the physically 
impaired are staggering, is shown by the 
author in the amount of insurance company 
benefits. 

“Benefits paid out for accidents and sick- 
nesses, permanent disability, annuity con- 
tracts, and workmen’s compensation and 
liability insurance in 1952 totalled over three 
billion dollars. This figure represents only 
part of the aggregate costs of chronic sick- 
ness. If we include payments made by all 
other insuring organizations, the figure ap- 
proaches four billion dollars. Sut a 
great many chronic ailments and disorders 
are not insurance-compensated, so from this 
figure we obtain only a partial impression 
of the actual cash turnover that is involved 
with chronic sickness.” 

Written in an easy-to-read style, Mr. Fox’s 
interpretation of the problems of the chroni- 
cally ill is important to almost every field of 
interest and business in the United States. 
Since the book is not a manual on medical 
treatment of chronic ailments but a survey 
of the facets of what has become one of 
the most significant public health and social 
problems in the nation, the author’s analysis 
of the situation takes on a strong sociological 
bent. 

Mr. Fox does not offer glib solutions to 
the problems of the chronically impaired, 
but he points out the directions which our 
nation is taking in the care of such persons 
and the paths which future generations may 
have to follow. 


To the Nearest Dollar 


Whole-Dollar Accounting. Florence A. May 


and Herbert F. Klingman. Controllership 
Foundation, Inc., 2 Park Avenue, New York 
16, New York. 1957. 335 pages. $7.50. 

This book contains 13 case studies of 
experience with whole-dollar accounting. 
It is a Controllership Foundation research 
report dealing with a work simplification 
idea which may be applied to accounting 
operations. The concept presented is de- 
signed to increase productivity or to reduce 
cost in office operations. 

Whole-dollar accounting has several names: 
“centsless” accounting, pennyless accounting, 
penny elimination and controlled-tolerance 
accounting. It means the recording of ac- 
counting entries in whole dollars, without 
the pennies. 

In effect, this means keeping accounting 
records within acceptable tolerances of ex- 
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actness or precision. Where legal or other 
considerations require exact or precise re- 
cording to the penny, zero tolerance is 
established. Thus, in the various cash ac- 
counts, accounts receivable, accounts pay- 
able, accrued wages, payroll deductions and 
other accounts requiring detailed reconcilia- 
tion or those in which individual entries 
involve a high proportion of values less 
than a dollar or three-digit figures at most, 
zero tolerance would be established. It 
should be noted that pennies are not ac- 
tually “lost” through this process—simply 
a more efficient way is used to record and 
control them within essential limits of ac- 
curacy. The various ways of achieving such 
effective control within established tolerances 
are illustrated in the case studies and must 
be viewed in relation to the specific circum- 
stances characterizing the respective companies. 

The principle benefits derived from whole- 
dollar accounting are: 

(1) Reduction in physical work—in the 
motion-time sense—required for— 

(a) Recording and posting to accounts. 

(b) Transcribing, computing and _ totaling, 
analyzing and tabulating accounting data. 

(c) Balancing and closing the books. 

(2) Increased productivity of accounting 
and related operations reflected in one or 
more of the following ways: 

(a) Increased output per employee-time 
unit. 

(b) Improved quality of output. 

(c) Actual reduction in clerical costs. 

In other words, increased productivity 
is manifested in a reduction in the staff 
needed to do the same job, by an increased 
volume of work done by the same number 
of people; also in the form of higher quality, 
more accurate work. 

(3) Reduction in incidence of errors, and 
when an error is made, greater facility in 
locating, identifying and correcting it. All 
companies having had “norman-run” experi- 
ence with whole-dollar accounting report 
this as a significant gain. 

(4) Statement and report preparation 
time is reduced as a result of the com- 
pounding effect of the preceding factors. 
This means that management gets state- 
ments and reports earlier than was possible 
before. 

(5) Improved, more effective statements 
and reports. 

(a) Simplification of data through elimi- 
nating the penny detail makes for less 
crowded, less cluttered, more readable re- 
ports and statements. 
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(b) Dropping insignificant digits in state- 
ments and reports (which invariably follows 
from whole-dollar accounting) helps man- ° 
agement identify more readily the significant © 
items and relationships among the data 
contained in reports. 


(6) Effective capacity of existing report 
and record forms is increased by eliminating 
two penny digits in each column or series 
(or two digits plus decimal point). This 
makes available space for inclusion of addi- 
tional, significant series without increasing 
the size or complexity of the report or 
record form. Conversely, should additional 
series be unnecessary, reports and records 
forms can be simplified in design and re- 
duced in size. 


(7) Morale of accounting, statistical and 
other personnel affected is materially im- 
proved. 

(8) Finally, all concerned cite as a dis- 
tinct advantage the fact that the whole- 
dollar accounting concept and technique are 
simple. Compared with many other system 
and procedure changes this makes it rela- 
tively easy to install successfully. 


Labor Terms, Part Il 


Dictionary of Labor-Management Relations, 
Part II. Harold S. Roberts. Industrial Re- 
lations Center, University of Hawaii, Hono- 
lulu, Hawaii. 1957. 24 pages. 


The second part of Harold S. Roberts’ 
colorful dictionary of labor terms contains 
the same clear explanation of terms as did 
the first part of his work, which was re- 
viewed in the October, 1957 issue of LaBor 
Law JourNAL. 


Part II contains the terms under B in the 
alphabet including such expressions as bindle 
stiffs, black legs, big four, bidding and 
others which would be incomprehensible to 
the uninitiated without the clear, concise 
explanations presented in this specialized 
dictionary. Since the terms are defined in a 
brief manner, the author has wherever pos- 
sible given references to sources of in- 
formation so that individuals seeking more 
detail on a particular subject may do so with 
a minimum of effort. 

When complete, the dictionary will con- 
tain 10,000 items and over 50,000 references. 
It will be available in a single hard-cover 
volume. 

Dr. Roberts is dean, College of Business 
Administration, and director, Industrial Re- 
lations Center, University of Hawaii. 
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Meetings of Labor Men 


National Industrial Conference Board.— 
The board will hold a general session March 
20 at the Statler-Hilton Hotel, Dallas, 
Texas. Arrangements should be made by 
contacting the NICB, 460 Park Avenue, 
New York 22, New York. 

Florida AFL-CIO.—A new Florida state 
AFL-CIO organization will be formed at a 
unity convention, to be held in Tampa late 
in March. The two state groups, the AFL 
and the CIO, have a combined number of 
about 70,500 members, and have agreed to 
turn in their charters to R. J. Thomas, as- 
sistant to AFL-CIO President George 
Meany. Mr. Thomas will preside at the 
convention. Members should receive infor- 
mation from their affiliated locals. 


Newspaper Personnel Relations Associa- 
tion.—The association will hold its tenth 
annual anniversary meeting March 27-29 
at the Sheraton-Cadillac Hotel in Detroit, 
Michigan. Reservations can be made by 
writing William Forrester, Secretary-Treas- 
urer, c/o The Pittsburgh Press, Pittsburgh 
30, Pennsylvania. 

AFL-CIO.—An emergency economic and 
legislative conference will be held March 
11-13 at the Sheraton-Park Hotel, Wash- 
ington, D. C. Walter Reuther, president of 
the United Auto Workers, will preside at 
the opening session of the conference, and 
George Meany, president of the AFL-CIO, 
will deliver the keynote speech. Leading 
members of Congress and the Administra- 
tion are invited to speak. 


Connecticut Personnel Association.— The 
association will hold its annual conference 
March 19, in Strathcona and Woolsey Halls, 
Yale University, New Haven, Connecticut. 
Contact Robert M. Engberg, Chairman, c/o 
Wallace Silversmiths, Wallingford, Con- 
necticut. 
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National Association of Manufacturers. 
—The association will hold its thirtieth 
Institute on Industrial Relations at the 
Hollywood Beach Hotel, Hollywood, Flo- 
rida, March 10-14. For details write the 
NAM, 2 East 48th Street, New York 17, 
New York. 

Building and Construction Trades.—The 
fourth annual national legislative conference 
of this department of the AFL-CIO will be 
held March 3-6 in Washington, D. C. 
Among the proposals to be acted upon are 
modernization of the Davis-Bacon Act, re- 
visions of the Taft-Hartley Act and de- 
mands for adequate housing and _ school 
construction. 

American Personnel and Guidance Asso- 
ciation—The annual convention of the as- 
sociation will be held March 31-April 3 at 
the Sheraton-Jefferson Hotel in St. Louis, 
Missouri. For further information write 
Miss Marie Bergmann, 5040 Grace Avenue, 
St. Louis 16, Missouri. 


Labor Bills 
Pending Before Congress 


Administration introduces program for 
greater public control of internal union 
affairs, broader proscription of ‘‘sec- 
ondary activities,"’ curbing of organ- 
izational picketing, and concurrent 
jurisdiction in interstate field for state 
labor agencies. 

Certainly the major piece of proposed 
national legislation is the so-called “Labor 
Reports Act of 1958,” an Administration- 
supported measure, foreshadowed by Presi- 
dent Eisenhower's labor message of January 
23, 1958. As recommended by the Chief 
Executive, the bill, among other things, would: 

(1) Provide for full disclosure to the 
Department of Labor, on an annual basis, 
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of significant union financial affairs and 
transactions, and many aspects of internal 
organization. 


(2) Confirm by federal law the fiduciary 
role of persons entrusted with the funds of 
labor organizations and furnish the pro- 
cedural machinery for the enforcement of 
their responsibilities by the beneficial in- 
terest-holders in state or federal courts. 


(3) Compel disclosure of the contents of 
the requisite reports to all union members, 
and prescribe adequate means of official in- 
vestigation and verification with appropriate 
administrative, injunctive and criminal sanc- 
tions attached to assure complete and honest 
compliance with the reporting, disclosure 
and trust administration elements of the act. 
Abuses of trust and embezzlement of union 
funds as well as bribery affecting any labor 
relations matter are made felonies under 
the federal criminal code. 


Administration legislative sponsors also 
introduced in the current session two com- 
prehensive bills to amend, in a number of 
fundamental ways, the Labor Management 
Relations Act of 1947. The first, S. 3098, 
would effect only one basic change in the 
national labor relations law. Because the 
hiring practices, collective bargaining rela- 
tionships, and degree of constancy of employ- 
ment relationships in the building construction 
industry are quite unlike those obtaining in 
manufacturing or other service industries, 
construction unions have always found it 
exceedingly difficult to satisfy the repre- 
sentation criteria of the NLRA and, hence, 
to be recognized as exclusive bargaining 
agents of the employee units involved. The 
present suggestion is that, under appropri- 
ate circumstances which would assure an 
uncoerced preference by a substantial num- 
ber of the employees in each unit, the Board 
certify, without a prior election, unions act- 
ing in behalf of emplovees ef contractors 
primarily engaged in the building and con- 
struction industry for exclusive representa- 
tional purposes. 

The second amendatory proposal, S. 3099, 
covers ia wide gamut of questions arising 
under the prevailing Taft-Hartley Act. Its 
most important features are as follows: 


(1) Certain presently unenjoinable sec- 
ondary activities, which are as inimical to 
the public interest as any of those explicitly 
covered in Section 8(b)(4), involve merely 
attempts to threaten or coerce “neutral” 
employers with work stoppages should they 
continue business dealings with the “pri- 
mary” employer, or economic pressure ex- 
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To my mind, blaming a company for 
making good profits is like blaming 
a cow for giving too much milk.— 
Ernest R. Breech, chairman of the 
board of the Ford Motor Company. 


erted against employees of, for example, 
railroads or governmental agencies in order 
to dissuade performance of services for 
their employer, who, in turn, will be com- 
pelled to repudiate relations with the pri- 
mary employer with whom the real economic 
dispute exists. The latter labor practice 
now falls without the federal act by virtue 
of the highly restrictive statutory defini- 
tions therein of the terms “employees” and 
“employer.” The Administration bill would 
substitute the more generic labels “individu- 
als” and “persons” for the currently insuffi- 
ciently broad designations. The former labor 
tactics are at present unrestricted due to the 
limitation in present Section 8(b)(4) to 
exclusively overt union conduct. The in- 
stant proposal would remedy these gaps by 
employing the more capacious terms “threaten, 
coerce, or restrain” any “neutral” or sec- 
ondary employer, so as to reach subtler 
forms of unlawful persuasion. It would also 
delete the qualifying element of “concerted 
refusal” to perform services, thus prohibit- 
ing pressure brought against the secondary 
employer by his employees acting in their 
individual capacities but with cumulative effect. 


(2) But the President’s labor program 
also recognizes that there literally are fre- 
quently recurring situations where an employer 
may undeservedly receive the protections 
intended for innocent third parties to labor 
disputes. For example, a proviso would 
make the secondary boycott sanctions inap- 
plicable to retaliatory union activity directed 
against an employer performing “farmed 
out” work in behalf of a struck employer. 
The bill would also withdraw legal condemna- 
tion where the secondary employer is not 
in a strictly neutral relationship with the 
other employers with whom he is engaged 
in a single construction project. 


(3) The bill would also amend the NLRA 
to, for the first time, deal explicitly with 
organizational and recognition picketing. If 
enacted, the result would not be to prohibit 
both forms of union activity completely. It 
would restrict picketing to compel organiza- 
tion or recognition to those situations where 
the employees in question have indicated 
sufficient interest in having the union as 
their bargaining representative. Even then 
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it would allow it only for a limited period of 
time during which a representation election 
would have to be conducted. Insofar as the 
available statutory remedies are concerned, 
the bill would make violation of the amended 
secondary boycott section subject to the 
mandatory injunction provided in present 
Section 10(1) of the act. 

(4) The bill seeks to close the gap with 
respect to jurisdiction over labor disputes 
created by recent decisions of the United 
States Supreme Court ruling that the states 
cannot act in the numerous instances where, 
though affectation of interstate commerce 
can be readily shown, the NLRB has, in its 
discretion, refused to intervene. The pro- 
visions of the Administration proposal grant 
Congressional permission to state courts 
and agencies to act where the federal labor 
board has declined to exercise its jurisdic- 
tion. This declination could be communi- 
cated to the appropriate state agencies by 
virtue of a Board decision or through pro- 
mulgation of an administrative rule or reg- 
ulation erecting a “standard” which excludes 
such a case. 

Also in the legislative hopper this session 
of Congress, but without administrative 
blessing, are a spate of bills having to do 
with the vexing problems of “union se- 
curity.” These range all the way from an 
absolute elimination of any state authority 
to regulate or proscribe the union shop, to 
a deletion of the present Taft-Hartley 
“agency shop” provisions with a correspond- 
ing strengthening of the federal grant of 
state authority to outlaw such agreements. 
Two separate bills seek to embody in the 
federal regulatory scheme the requirement 
of the holding by the union of a “strike 
vote,” especially preliminary to engaging 
in organizational or recognition picketing. 
Disregard of such precedent election would, 
in both proposals, result in loss of their 
income tax-exempt status and denial of the 
use of the facilities of the NLRB. Finally, 
pending in the Senate Labor Committee is a 
proposal to enchance the affidavit-filing re- 
quirements of the Taft-Hartley Act to en- 
compass a sworn disclaimer of “ineligibility 
to vote in state elections by reason of crim- 
inal convictions” avowed by both local and 
international union officers. Its ultimate 
adoption seems profoundly doubtful, but 
labor leaders at least have the questionable 
consolation that the Administration has 
asked Congress to eliminate the present 
repugnant “non-Communist affidavit” sec- 
tion of the Taft-Hartley enactment in view 
of its supercession by the Communist Con- 
trol Act of 1954. 
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New Frontiers 


James T. O'Connell, Under Secretary 
of Labor, addressed the Industrial Rela- 
tions Association at LeMoyne College 
on February 18 on the new responsibil- 
ities of management and labor, which 
he likened to new frontiers. A _ por- 
tion of Mr. O'Connell's speech follows. 


We have seen, in the last five years or 
so, three remarkable things take place in 
America. 


These three things—union growth with- 
out a background of strife, economic growth 
without a background of war and wide 
voluntary institutional growth—lead me to 
believe that our nation is responding to a 
set of new incentives and that we have ar- 
rived at a stage from which it is possible, 
to use the pioneer’s phrase, “to break for 
the high timber.” 

To me there are obvious signs of the new 
responsibilities that both management and 
labor must accept. 

I do not look upon the early days of 
barbaric times but, 
new 


these institutions as 
rather, as necessarily hard times. A 
society is not built without strain and stress 
and the struggle for rights and property 
was a natural and hard one. 

Now, however, that struggle is over. The 
rights are established. The distribution of 
private property through man’s labor has 
been accomplished on a wider and more 
equitable level than ever before in man’s 
history. 

And there has developed between manage- 
ment and labor not a grudging coexistence 
but a kind of partnership, an acknowledged 
interdependence. They have reached a point 
where both must conduct themselves as 
fully aware and responsible parties, or the 
progress possible to us will not be realized 


I think the challenge that is before them 
—and before us all—is to strengthen and 
extend the ethical base that underlies our 
industrial democracy, against which to 
measure the prerogatives of management 
and the demands of labor. 

It is no longer a question of mere self- 
interest but of responsible cooperation. As 
management has an obligation to conduct 
its business as a public trust, so it has an 
obligation to yield to labor’s demands when 
they are justified. As labor has an obliga- 
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tion to preserve its identity as a_ public 
trust and an instrument for social progress, 
so it has an obligation to temper its de- 
mands in the light of national welfare. 


To put it simply—the common good must 
now become the ultimate determining factor 
in the conduct of our society, or that so- 
ciety will not progress. We have arrived 
at that time and place. 


This basic new responsibility poses for 
both management and labor a number of 
questions. They might be grouped under 
two headings: profit as a matter of con- 
science, and productivity as a matter of 
conscience. 


The first boat that was built utilized the 
natural winds and the muscle power of the 
oar. Later boats employed steam power, 
the motor and, soon, the atom. 


As the sources of power have changed, 
rendering machines more efficient, so the 
motivations of management have under- 
gone change—and will change more. Early 
industrialists, equivalent to the rowers of 
old, had but a single, natural motive—the 
accumulation of entirely personal wealth 
and power. 


Later the motive broadened so that profit 
was divided among hundreds, then among 
thousands and now among millions, and the 
managers generally were separated from 
the owners and became the trustees of the 
property rights of the holders of the com- 
pany’s shares. 

This arrangement has served the country 
well—but now the managers are faced with 
newer and even broader responsibilities. 

Will they consider giving equal weight 
to the rights and expectations of their em- 
ployees as they do to the simple expansion 
of the return on capital and of capital itself? 


Faced with a decision of higher profit or 
greater distribution to employees commen- 
surate with their full human capacity for 
growth, will our managers consider that 
society may be better served by the devel- 
opment of the individual than by the 
accumulation of wealth at the expense of 
the employee? 

Faced with an economic downturn, will 
our managers consider that the almost auto- 
matic response of cutting wages may be 
only one solution, and not necessarily the 
best, in terms either of human welfare or 
corporate solvency? 
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Will our managers consider that the full 
development of an individual’s talents and 
capacities is a prime responsibility of every 
man who has other men laboring under his 
direction? And will they honor the com- 


mitment this entails in terms of really ade- 
quate training, education and development? 


Management, up to this time, has gener- 
ally concerned itself with such things only 
as far as practical necessity and considera- 
tions of morale have dictated. Human 
development has had for many of them only 
a utilitarian purpose. The work force under 
them has been only an impersonal instru- 
ment for material progress and profit—and 
not a group of human beings with individual 
dignity and aspiration. 

Profit as a matter of conscience is a 
concept that ties our managers to the moral 
base of society and gives their efforts true 
meaning. Instead of confining their daily 
labors to simple managerial exercises, it 
makes of those labors a national good and 
a national asset in the best sense of the 
word. It allows them to contribute, not 
only to the dividends of the shareholders 
but to the general health of the entire so- 
ciety—and it does this by giving meaning to 
their existence as goods producers with 
genuine responsibilities to their employees, 
and to the general public. 


In the same way, productivity as a matter 
of conscience presents new responsibilities 
to American labor. 


Will union leaders consider that the tra- 
ditional search for higher wages is only one 
aspect, one segment, of their entire re- 
sponsibility ? 

Will union leaders consider the full im- 
plications of their demands upon the total 
economy and the common goed, and change 
those demands to suit that good? 


Will union leaders consider removing 
artificial restraints from the productivity of 
workers? 


Will union leaders consider using their 
treasuries often built up to support strikes 
to help industry retrain its members to meet 
new conditions and methods of operation? 


Will union leaders consider the interests 
of the general public fully as deserving of 
their recognition as the interests of their 
own members? 


Productivity as a matter of conscience 
once again requires a moral base to the en- 
tire labor institution. 
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In Future Issues... 


Section 10(a). This section of the Taft-Hartley Act deals 
with the cession of NLRB jurisdiction to state agencies. Many 
hold that this is impossible unless the state act is substantially ® 
identical in all respects with the federal act. No state statute 
satisfies such a test and there have been no cession agreements 4 - 
since the Taft-Hartley Act was passed. Does this absence stem Mail This Card Today for... 
from some misinterpretation of the act? Surely there should Handy Guides to Labor Law 
be some area in which partial similarity may be possible. This 
forthcoming article makes a case for effective use of Section 
10(a). Many of the basic problems of the cession agreement 
could be worked out by officials of federal and state boards. 
The state statutes themselves would provide a framework with- 
in which cession agreements could be consummated, and study 
of them would indicate some of the problems which would 
be faced. 


Escalator Clauses. It might be said of this forthcoming 
article that it is one which warns that it is best to lock the 
stable door before the horse gets out. It examines the question 
of whether labor contracts calling for automatic cost-of-living 
adjustments and productivity increases should operate in a 
period of great defense spending. An analogy is drawn from 
an analysis of wage and price movements during the Korean 
War. This analysis throws considerable light on the problem 
as it might develop in future periods of accelerated defense 
spending. The article calls for stand-by legislation suspending 
vage escalator contract clauses whenever defense spending 
rises enough to bring about a decrease in the physical stream 
of consumer supplies. 
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must pay or tender his union dues to avoid discharge is still 
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LABOR LAW COURSE—New Eighth Edition. 
Completely revised and up-to-date, this authori- 
tative book presents labor law facts so simply, 
so clearly the whole meaning is quickly apparent. 
It organizes the general principles embodied in 
the basic federal statutes in ready-to-use form— 
shows how to interpret and apply them to every- 
day problems. No digging, no tedious look-up 
everything has been weighed, sifted and inter- 
preted by experts to give you maximum assistance, 
quickly, easily. 


Ideal for brush-up, training or reference, the 
COURSE is well-fortified by full texts of support- 
ing federal labor laws and regulations, plus leading 
court and NLRB decisions and rulings. Geared 
to today’s labor law and its unlimited problems, 
the LABOR LAW COURSE is ready to work 
for you at a moment's notice. To make reference 


easy, there's a case table and topical index. Handsome, durable ring binder, 
814” x 11”, completes the picture. Price, $14.75 a copy on 15 days’ approval. 


UNION CONTRACT CLAUSES. 
Places in one handy, quick-reference 
volume hundreds of real-life union 
contract clauses, proven by time and 
use—classified and arranged subject 
by subject. Prefacing each general 
topic is an incisive analysis of sig- 
nificant issues involved . . . pointing 
to certain laws that may atfect the 
validity of some clauses. Subjects 
are presented as closely as possible 
in the order most generally used in 
drafting a union contract. In all, 780 
pages, 6” x 9”, hard bound, gold 
stamped. Fully indexed for fast use. 
Price, $9 a copy on 15 days’ approval. 


GUARANTEED WAGE & SUP- 
PLEMENTARY UNEMPLOY- 
MENT PAY PLANS. Explains the 
“ins” and “outs” of the guaranteed 
wage issue—advantages, disadvan- 
tages, how a wage plan works, how 
to set up a pay plan, legal problems 
involved, operation, costs. Appendix 
includes supplementary unemploy- 
ment pay plans of Ford Motor, 
Continental Can, and American Caa 
Companies. In all, 200 pages, 6” x 9”, 
heavy paper covers, indexed. [’rice, 
$3.50 a copy. 


These are the desk-helps many top labor law men reach 
for when a quick answer to a labor “puzzler” is needed. You 
will want them, too. Just fill in and mail the attached post- 


free Order Card. 


Dependable—All Commerce Clearing House Publications 
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